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Immigrant Access to Driver's Licenses:
Hassles and Hazards

By Karen A. Herrling

As an advocate for immigrant workers, | am often asked to
help calculate the immigration-related risks they face on a
regular basis. Some of the questions | often get include:

e If | apply for an Individual Tax Identification Number
(ITIN), will | become a target of an immigration investi-
gation?

e If | complain about a wage violation, will my employer
fire me?

e If | give my employer my new, valid Social Security
number, will my employer demote or terminate me?

As you well know, these questions are not easy to answer.
| usually look at current law and policy, and the individual's
personal situation to provide the best advice.

In recent months, the predominant question has been: “I
need a driver's license to get to work, buy groceries, and
bring my children to school. Should | attempt to get one at
my local Department of Motor Vehicles?” As shown below,
the current law, current conditions, and anecdotal informa-
tion from advocates around the country, strongly suggests
that the risk to undocumented immigrants is significant.

Current Law. Historically, it is states — not the federal gov-
ernment — that have regulated who is eligible to receive a
driver's license and how they are issued. However, this
historical reality changed with the passage of the REAL ID
Act in May of 2005. While states are still responsible for
issuing driver's licenses, this new law mandates require-
ments and standards that all states must follow and imple-
ment by May 2008. A state may opt out of implementing
this new law, but if it does, its driver's licenses cannot be
used to used for "federal purposes,” like entering a federal
building or boarding an airplane.

Two requirements from the REAL ID Act have significant
bearing on the question of what risks undocumented immi-
grants face if they attempt to obtain a driver's license.
First, each state's Department of Motor Vehicles (DMV)
must establish "fraudulent document recognition training
programs" for employees engaged in the issuance of driv-
ers licenses. This means, theoretically, that employees in
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every state DMV office across the nation will receive train-
ing on how to spot phony or counterfeit documents.

Second, under the REAL ID Act, documents that individu-
als present to prove identity, date of birth, social security
number (SSN), address of principal residence, U.S. citi-
zenship, immigration status, and extension of immigration
status, must be verified with the agency that issued that
document. This means that by May 2008, DMV employ-
ees in all 50 states and the District of Columbia will need to
contact agencies like the Department of State, Social Se-
curity Administration (SSA), and Department of Homeland
Security (DHS), as well as local agencies, to check the
validity and completeness of documents they have issued
over the years. For instance, employees will need to con-
tact SSA to verify SSNs or ineligibility for a SSN. Employ-
ees will need to contact the Department of State to verify
the issuance of a passport. Employees will need to con-
tact DHS to verify immigration status and expiration of vi-
sas. And, employees will need to contact local state agen-
cies and companies to verify birth certificates, as well as
documents that prove an individual's principal residence.

Legislation by states has also increased risks to undocu-
mented immigrants who attempt to apply for a driver's li-
cense. Many states in recent years have passed legaliza-
tion that tightens requirements and curtail the number of
documents that can be used to show identity and resi-
dency. For instance, both the District of Columbia and
South Dakota require a SSN for a driver's license without
exception. Forty-seven states require a SSN for a driver's
license only from applicants who have been assigned one
or are eligible for one. Twenty-five states have lawful pres-
ence requirements. Twenty six states require that the
driver's license expire on the same date as the applicant’s
lawful immigration status.

Current Conditions. Along with the current laws that im-
pose stringent standards and restrictions on driver's li-
censes, undocumented immigrants should consider other
recent anti-immigrant laws, as well as the increased level
of enforcement by federal authorities. For example, on
October 26th, President George W. Bush signed a bill au-
thorizing 700 miles of new fencing along the nearly 2,000-
mile US-Mexico border. Additionally, Immigration and
Customs Enforcement (ICE) has increased 1-9 inspections
of employers, and has brought 445 criminal charges
against employers in the first 10 months of FY2006, com-
pared to 25 in FY2002.
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This federal anti-immigrant stance is also reflected in legis-
lation implemented by the states. For instance, in Arizona
one must be a U.S. citizen or have legal immigrant status
to obtain health benefits. Undocumented immigrants can
receive only emergency care. In Georgia, all employers
must verify the legal status of employees hired on or after
January 1, 2008 in order to claim a state income tax de-
duction on such employees' salaries. In Texas, busi-
nesses are prohibited from deducting the costs of salaries
and benefits for undocumented workers from their taxable
revenue. In Tennessee, businesses that knowingly em-
ploy illegal immigrants are barred from obtaining state con-
tracts for a year. In Pennsylvania, undocumented immi-
grants are prohibited from working on state projects. And,
earlier this year, a number of states pledged to send Na-
tional Guard troops to the U.S./Mexico border. Some of
these states include: Arkansas, California, Connecticut,
Delaware, Kentucky, Minnesota, Montana, New Jersey,
New Mexico, New York, North Carolina, South Dakota,
Tennessee, Virginia, and Wisconsin.

Anecdotal Information. Low wage immigrant rights advo-
cates agree that immigrants have experienced more and
more difficulties trying to obtain driver's licenses. As noted
below, in many states, undocumented immigrants are be-
ing arrested and prosecuted for presenting and/or using
false documents. Additionally, legal immigrants are experi-
encing more hassles and problems because clerks at state
DMV offices reject documents they present or ask for addi-
tional documents and additional translations. Some immi-
grants have been threatened with deportation and many
have been denied licenses for no apparent reason.

Below are comments from low wage immigrant advocates
in states around the country:

e In North Carolina, any use of any false documents
such as a false SSN or any other false ID is likely to
result in a felony arrest.

e In New York State (not necessarily New York City),
undocumented immigrants run the risk of being ar-
rested for presenting and using noticeably false docu-
ments.

e In Ohio, many undocumented immigrants are arrested
at DMV offices for presenting false documents. Ac-
cording to one Ohio advocate, these cases are treated
much more harshly now than five years ago.
"Individuals are now mostly charged with a state felony
offense whereas five years ago it was usually charged
as a misdemeanor. Also, the number of cases has
skyrocketed over the last few years as it is one of the
easiest ways to place undocumented individuals into
removal proceedings."
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e In New Jersey, a legal immigrant was arrested and
taken to jail because the local DMV office thought that
her documents looked phony.

e In Arizona, an LPR with an expired green card tried to
get a commercial license and was told he was illegal
and the local DMV office threatened to call ICE or the
police and his employer.

e In Tennessee, the local DMV office is questioning the
validity of the documents presented. One advocate
noted that two of her clients had their valid documents
confiscated because the clerks believed that were
fakes. And, in one of the cases, the client was threat-
ened with arrest.

e In Indianapolis, immigrant applicants are being turned
away if their documents do not measure up. The ad-
vocate mentioned that in Indiana, applicants must
have a SSN.

e In Mississippi, clerks at the local DMV offices reject the
certified translation of many immigrants' birth certifi-
cates and they are told that they must go to a specific
department of a specific university in Jackson, Missis-
sippi to obtain for a new translation. Also, despite pro-
ducing a certified coy of the birth certificate and a certi-
fied translation, the clerks still insist that a passport is
needed. Additionally, in Mississippi legal documents
such as an EADs are scrutinized and presumed false.
Further, immigrant applicants are repeatedly ques-
tioned about how they obtained their documents.

Conclusion. As you are aware, state DMV offices have
begun scrutinizing and checking to ensure that the docu-
ments presented to clerks for a driver's license are genu-
ine. While this type of scrutiny exists now, it will become
even more thorough and complete with the full implemen-
tation of the REAL ID Act in May 2008. As noted above,
REAL ID imposes fraudulent document recognition training
for all employees who issue driver's licenses. And, REAL
ID's document verification requirement mandates that
documents be checked with the issuing authority. This
means that false documents used and presented by indi-
viduals will most likely be ferreted out and individuals sub-
jected to arrest and prosecution.

Undocumented immigrants who attempt to apply for a
driver's license face a real risk that they will be arrested
and charged with presenting and/or using false docu-
ments, which is usually both a federal and state crime.
This is a risk that should not be taken lightly given the po-
tentially harsh consequences.
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