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Chapter 2: Eligibility
In order to be classified as a special immigrant juvenile (SIJ), an individual must file Form 1-360, Petition
for Amerasian, Widow(er), or Special Immigrant.

The individual must meet the following requirements to be eligible for classification as a special
immigrant juvenile {SU):

¢ Physically present in the United States;

* The petitioner is required to be physically present in the United States at the time of filing
and adjudication of Form 1-360 (https://www.uscis.gov/1-360). The officer should
determine physical presence in the United State by reviewing Form 1-360
{https://www.uscis.gov/1-360) and the entire record of proceedings.

N

. Orders Issued After
Petitioner Reaches the Age
of Majority (CHAP-Volume6

. -PartD-Chapter2.aspx#S-A-

* Unmarried; 2)

* The petitioner must be unmarried at the time of filing and adjudication of Form 1-360

w

. Petitioner Leaving Custodial

(https://www.uscis.gov/I-360). This means the petitioner either: never married; or if
previously married, the marriage ended in annulment, divorce, or death prior to filing
Form I-360 (https://www.uscis.gov/I-360).

Under the age of 21 on the date of filing Form 1-360 (https://www.uscis.gov/I-360);

* The petitioner is only required to be under the age of 21 at the time of filing Form [-360
{https://www.uscis.gov/1-360).

Have a juvenile court order issued in the United States that meets specified requirements. See
PM Vol 6, Part J, Special Immigrant Juveniles
{http://connect.uscis.dhs.gov/workingresources/policymanual/Pages/HTML/PolicyManual-
Volumet-Part).aspx) for more information on specific court order requirements;

Department of Homeland Security (DHS) consent. See PM Vol 6, Part J, Special Immigrant
Juveniles
(http://connect.uscis.dhs.gov/workingresources/policymanual/Pages/HTML/PolicyManual-
Volume6-Part).aspx) for more information; and

HHS consent, if applicable.

A. Frequently Asked Questions
The information in this section was prepared by OCC.

1. Reunification Findings

Q. Can you clarify USCIS’s interpretation of reunification with one or both parents for purposes of
establishing eligibility for SU Classification, in particular where the petitioner is over 18 at the time the
order is issued?

A: To be eligible for SUJ classification, a juvenile court must have determined that reunification with one
or both of the petitioner’s parents is not viable due to abuse, neglect, abandonment, or a similar basis
under state law. See 8 USC 1101(a}(27)U)(i) (https://www.law.cornell.edu/uscode/text/8/1101); see
also PM Vol 6, Part J, Chapter 2
(http://connect.uscis.dhs.gov/workingresources/policymanual/Pages/HTML/PolicyManual-Volume6-
Partl)-Chapter2.aspx). The determination that parental reunification is no longer viable is a legal
conclusion, made in accordance with relevant state child welfare laws, that the petitioner cannot

reunify with one or both parents prior to aging out of the court’s jurisdiction. See 8 USC 1101(a){(27}(J)(i}
{https://www.law.cornell.edu/uscode/text/8/1101); 8 CFR 204.11(a) (https://www.ecfr.gov/cgi-bin/text

-idx?SID=1e446b180192ee8a3abbef7ebc371fac&me=true&node=se8.1.204_111&rgn=div8) (definition
of eligible for long-term foster care); see also PM Vol 6, Part J, Chapter 2
(http://connect.uscis.dhs.gov/workingresources/policymanual/Pages/HTML/PolicyManual-Volume6-
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Part)-Chapter2.aspx). In order for a juvenile court to have authority to determine the non-viability of " Policy Manual - Volume 6:

family reunification, the court must have jurisdiction to determine whether a parent will be able to PETITIONS

regain custody of the petitioner. Therefore, in order for a court order to be valid for the purpose of (http://connect.uscis.dhs.gov/workingresources/|
establishing SI) eligibility, the court must have the power and authority to determine both whether a -Volume6.aspx)

parent could regain custody and to order reunification, if warranted. See 8 CFR 204.11(a

(https://www.ecfr.gov/cgi-bin/text-idx?

SID=1e446h180192ee8a3abbef7e6c371fac&mc=true&node=se8.1.204_111&rgn=div8) and 8 CFR

2041 U{d)(2)(i}-(ii) {hitps://www.ecfr.gov/cgi-bin/text-idx?SID=1e446b180192ee8a3abbef7e6c371fac&me=true&node=se8.1.204_111&rgn=div8); see
also PM Vol 6, Part J, Chapter 2 (http://connect.uscis.dhs.gov/workingresources/policymanual/Pages/HTML/PolicyManual-Volume6-Part)-
Chapter2.aspx}.

If the child is under 18, generally, the states have jurisdiction to make findings as to parental custody for minors. However, in most jurisdictions, once a
child attains the age of 18, a court’s authority over custody matters ends. For example, under New York State Law, the ability of a parent to challenge
the court’s placement of the child outside of his or her own custody generally ends when the child becomes 18 years of age. See in re Shontae R, 48
A.D.3d 1006 (App. Div. 2008} (http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/tn_re_ShontaeR.pdf); In re Michael O.F., 119 A.D.3d
785 (App. Div. 2014) (http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/In_re_MichaelOF.pdf). This is also true outside of abuse and
neglect proceedings. Specifically, parents are unable to obtain custody or pursue court-ordered visitation after their child turns 18. See Julian B. v.
Willigms, 97 A.D.3d 670 {App. Div. 2012) (http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/SulianBvWilliams.pdf); see also De Oliveira
v. De Oliveira, 151 A.D.3d 1062 (App. Div. 2017) {http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/DeOliveira_v_DeOliveira.pdf). When
a court loses the capacity to order a child’s reunification with a parent at age 18, they necessarily cannot make a juridical determination that
reunification is not viable. Accordingly, a state court order finding that parental reunification is not viable will not be considered valid for the purpose of
establishing SI) eligibility if the evidence submitted by the petitioner does not establish the court’s jurisdiction under state law to place the child under
the custody of the allegedly unfit parent.

The burden is on the petitioner to establish eligibility. Generally, a petition should not be denied based on USCIS’ interpretation of state law, but rather
officers should defer to the juvenile court’s interpretation of the relevant state laws. For the Form 1-360 petition to be approvable, the evidence must
establish that the juvenile court based its decision, including whether or not it has jurisdiction to issue the order, on state law rather than federal
immigration law. If the court order or evidence submitted does not clearly indicate that the court had jurisdiction to make the required findings under
state law, the officer should request that the applicant provide evidence that the court relied on the relevant state law to make the findings. This
requirement can be met if the petitioner submits supplemental evidence that could include, for example, a copy of the petition with state law citations,
excerpts from relevant state statutes considered by the state court prior to issuing the order, or briefs or legal arguments submitted to the court. Mere
copies of, or references to, state laws, and/or briefs or legal arguments drafted in response to a request for evidence provided on their own, are
generally not sufficient unless supported by evidence that the court actually relied on those laws when making its findings. However, statutes,
procedures or other examples of state legal authority may be sufficient when viewed with the record as a whole. The totality of the evidence should
establish that eligibility is more likely than not.

2. Orders Issued After Petitioner Reaches the Age of Majority

Q: If evidence shows the juvenile court petition was filed with the court prior to the age of 18, in a state in which the age of majority is 18, but the actual
juvenile court order was entered after the age of 18, is this order valid for S} purposes as a continuation of a previously filed juvenile action or is the
order insufficient as it was entered after the child reached the age of majority?

A: Many states have laws that provide continuing jurisdiction to enter the juvenile court order after the juvenile reaches the age of majority as long as
the action was filed prior to the juvenile’s birthday. The officer may need to look at the individual state’s laws to determine if they provide for this
continuing jurisdiction; however these juvenile court orders may be sufficient for SIJ purposes. For those states that do not have laws granting
continuing jurisdiction for cases filed prior to reaching the age of majority, an order may be valid if it is issued Nunc Pro Tunc to a date prior to the child
reaching the age of majority. It is important to determine that the court’s jurisdiction was based on state law and not on the INA definition of a child or
the 8 CFR 204.11(c) (https://www.ecfr.gov/cgi-bin/text-idx?SID=1e446b180192ee8a3abhef7e6c371fac&me=true&node=se8.1.204_111&rgn=div8) req
uirements that the petitioner be under the age of 21 and unmarried.

Q. The juvenile court entered a temporary custodial order after the child reached the age of majority. If a Nunc Pro Tunc order is entered after the child
has reached the age of majority for the purpose of changing the temporary order to an order of permanent custody, is it necessary that the court
expressly retain the original (pre-majority) court date in the Nunc Pro Tunc order or can it be presumed the original date was retained by the very
nature of the Nunc Pro Tunc?

If the Nunc Pro Tunc order issued after the child has reached the age of majority is provided to add findings required for establishing SlJ eligibility for the
first time, would this qualify as a valid Nunc Pro Tunc order, even though it is not a correction of an error in the prior juvenile court order?

A: In both situations, the Nunc Pro Tunc order will generally be determined to be valid back to the date of the order which was corrected by the Nunc
Pro Tunc order. We will generally defer to the state court’s determination that it has the authority to issue the order Nunc Pro Tunc.

3. Petitioner Leaving Custodial Placement
Q: If the SlJ petitioner [eaves the custodian listed on the court order without permission or authorization but does not leave the jurisdiction is an RFE
necessary? Does “running away” from the custodial placement affect SlJ eligibility?

A: Simply living in a different jurisdiction than that of the court issuing the juvenile court order is not a problem as long as the juvenile resides under the
custody of the court ordered placement or custodian. If the petitioner lives in a different jurisdiction not contemplated by the juvenile court and is not
living with the custodial or court placement, then a RFE is necessary to determine whether the court is still exercising jurisdiction over the juvenile. A
juvenile leaving the court ordered placement without permission or authorization does not by itself affect Sl eligibility.

The juvenile “running away” from the placement should not be the sole basis for referring the Form 1-360 to a field office for interview. The case should
be referred to the BCU for routine processing (i.e., responding to the hit/lookout).

If Form 1-360 was already approved, the officer should evaluate whether the child is still living in the court order placement and, if not, the officer must
ensure that the court has not changed the findings or that the factual basis for the court’s determinations have not changed.

4. Fraud vs. Consent
Q: When there are inconsistent statements in the record and FDNS discovers fraud, is there ever a circumstance when Form 1-360 should be denied for
fraud rather than denied for USCIS not granting consent?

A: No. The NOID/Denial would include an analysis of the inconsistencies in the record and, based on those inconsistencies, USCIS would withhold
consent.
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5. Best Interest Determinations

Q: A petitioner’s parents are from two different countries, one of which is considered very safe and secure and one of which is considered dangerous.
The juvenile court order indicates it is not in the child’s best interest to return to the dangerous country. The order is silent on the petitioner’s ability to
return to the safer country, even if it is not the last country of residence. Is it appropriate to issue an RFE to request evidence that the child could not
return to the safe country?

A: If the juvenile court order, in addressing the best interest location for placement, only discusses one country, it may be appropriate to issue an RFE
for evidence that the court was aware of and considered the other country as a viable option for the petitioner’s return. The court must ultimately issue
findings on whether it would be in the best interest for the child to return to any country that is a country of nationality or last habitual residence for
the child or either parent.

Q: To be a qualifying juvenile court order, the order or supporting evidence must indicate the factual basis for the determination that it is not in the
petitioner’s best interest to return to {a placement in} the petitioner’s or his or her parents’ country of nationality or last habitual residence (for
example, addressing reunification with family that remains in the child’s or parents’ country of nationality or last habitual residence).

In reviewing the factual basis provided for the “not in best interest finding,” what level of detail is sufficient to satisfy this finding? s it sufficient that the
juvenile court simply give some reason for its finding or must the court provide some recognized acceptabie finding such as:

* No caregiver in home country

¢ Risk of violence in home country

* Diminished educational or employment opportunities
Are there any reasons that would not be sufficient?

A: Each state has its own best interest statute or standards that the juvenile court judge must apply to make a best interest finding. Determinations that
comport with state law and provide some supporting facts should be sufficient. The best interest determination is not meant as a comparison of which
county has better conditions in general or a determination that DHS removal is not in the child’s best interests.

In terms of the specific examples provided above, the following are generally included in state law and therefore would typically be sufficient for
purposes of SlJ eligibility:

¢ No caregiver in home country
» Risk of violence to the petitioner in the home country

The following examples are generally not sufficient if there is no indication that the state law on best interests allows the court to rely only on these
factors:

¢ The ability to obtain a better education in the United States
s Better employment opportunities in the United States

Sometimes the juvenile court order will make a best interest determination based on the “non-viability of reunification.” For example, the order may
state, “itis not in the child’s best interest to return to his home country because the parent has abandoned him and cannot provide care.”

This will generally not be sufficient for SIJ eligibility. The best interest determination is a conclusion by the court that there is not a placement that
would be in the child’s best interests in the home country. This is a separate requirement from whether the child can reunify with a parent. Non-viability
of reunification means that the child cannot be placed with the parent but does not address if there is another placement available in the home
country. The best interest finding is not meant as a general determination on whether to remove the child from the US and return him or her to the
home country as this is beyond the jurisdiction of the state court. The best interests analysis should focus on matters of child welfare that are under the
state court’s authority, such as the safety, permanency, and well-being of the child.

A court’s determination that a particular placement is the best option available in the United States does not necessarily mean that a placement in the
child’s home country would not be in the child’s best interests. However, if for example the court indicates that placement is with an individual who
happens to be in the United States, and the order includes facts reflecting that the caregiver has provided a loving home, bonded with the child, and is
the best person available to provide for the child, this would likely constitute a qualifying best interest finding with a sufficient factual basis. The analysis
would not change even if the chosen caregiver is a parent.

6. Attorney Affidavits

Q: In terms of affidavits summarizing the evidence presented to the court, attorneys will often respond to an RFE by presenting their own affidavit of
the evidence presented to the court. Often they will do this from states like California which have confidentiality statutes which restrict the attorney
from releasing some court documents. Is it permissible to accept these attorneys’ affidavits as evidence for Sl eligibility purposes?

A: While the attorney generally cannot “testify” because that requires personal knowledge, USCIS may accept affidavits from attorneys indicating what
they presented in court as they do have personal knowledge of the evidence the court considered.

B. State-Specific Topics
The information in this section was prepared by OCC.

1. California
Q: California Probate Code Section 1510.1 indicates that a guardian may be appointed for someone between the ages of 18-20, for the purpose of
making Sl findings. How do we apply California’s age of majority for Sl purposes?

A: Per California Family Code Section 6500, the age of majority is 18. California law does not generally allow a parent to have custody of an adult. See
Cal.Welf. & Inst.Code Section 303(a) (http://www.oclaw.org/research/code/ca/WIC/303/content.html) and Cal.Fam.Code Section 7505(c}
(http://codes.findlaw.com/ca/family-code/fam-sect-7505.html). However, CA Probate Code Section 1510.1(a){1)
(http://law.onecle.com/california/probate/1510.1.html) permits the appointment of a guardian for someone age 18-20 in connection with a petition for
SU firdings. In addition, section 1510.1(d) provides that an unmarried individual under 21 who consents to the appointment of the guardian under
1510.1(a}(1) is to be considered a child or minor. The filing of the petition is viewed as consent to the appointment of a guardian under CA law.
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However, for purposes of S1) eligibility, the juvenile court must have jurisdiction over the care and custody of the juvenile under state law and have
jurisdiction over the reunification finding. This means that the court must have the authority to place the petitioner under the custody of the allegediy
unfit parent.

California Probate Code Section 1510.1(c) provides that this section does not authorize the guardian to eliminate any of the rights that a person who
has attained 18 years of age may have as an adult under state law, including, but not limited to, decisions regarding the ward’s medical treatment,
education, or residence, without the ward’s express consent.

The statute implies that the right to decide where the young adult lives will be decided by the young adult, or their guardian, if he or she expressly
consents to allowing the guardian to control his or her place of residence. It does not confer the authority for the court to make decisions about the
care and custody outside of what the petitioner consents to, and thus, the court has no jurisdiction over care and custody. This means that the court
could not return the petitioner to the custody of the allegedly unfit parent if the court did determine that reunification was viable.

The burden is on the petitioner to establish eligibility. The SIJ statute requires that a juvenile court order be submitted and that the court have
jurisdiction under state law to issue its findings.

Despite the changes to California law, it is unclear whether California courts have jurisdiction to make the required determinations about the custody
and care of petitioners who are 18 or older as juveniles under state law. Specifically, the evidence must establish that the court that issued the order
had the legal authority and power to actually reunify a petitioner with his or her allegedly unfit parents in accordance with the relevant California child
welfare laws. The petition would not be denied based on an interpretation of CA law, but it may be appropriate to deny on the basis that the evidence
does not establish eligibility because the court does not have jurisdiction to reunify the petitioner with a parent. USCIS may ask the petitioner to provide
evidence that the court had competent jurisdiction over the reunification finding in accordance with 8 CFR 204.11({d}{2}{ii} {https://www.ecfr.gov/cgi-
bin/text-idx?SID=1e446b180192ee8a3abbef7e6¢37 1fac&mce=true&node=se8.1.204_111&rgn=div8). This means the evidence must establish the court
had the power and legal authority under state law to place the petitioner under the custody of the parent. California civil procedures were updated to
provide jurisdiction to all Superior courts in California to make “the factual findings” required by 8 USC 1101(a}(27){J}(i
{(https://www.law.cornell.edu/uscode/text/8/1101). See CA Civ.Pro. Section 155 (http://codes.findlaw.com/ca/family-code/fam-sect-155.html).
However, USCIS views the required findings as legal conclusions on matters of child welfare that must be made by courts of competent jurisdiction. The
change in California law does not appear to provide the courts with the power and legal authority to make decisions about a parent’s ability to have
custody of an individual over 18.

The burden is on the petitioner to establish eligibility. Generally, a petition should not be denied based on USCIS’ interpretation of state law, but rather
officers should defer to the juvenile court’s interpretation of the relevant state laws. For the Form 1-360 petition to be approvable, the evidence must
establish that the juvenile court based its decision, including whether or not it has jurisdiction to issue the order, on state law rather than federal
immigration law. If the court order or evidence submitted does not clearly indicate that the court had jurisdiction to make the required findings under
state law, the officer should request that the applicant provide evidence that the court relied on the relevant state law to make the findings. This
requirement can be met if the petitioner submits supplemental evidence which could include, for example, a copy of the petition with state law
citations, excerpts from relevant state statutes considered by the state court prior to issuing the order, or briefs or legal arguments submitted to the
court, Mere copies of, or references to, state laws, and/or briefs or legal arguments drafted in response to a request for evidence provided on their
own, are generally not sufficient unless supported by evidence that the court actually relied on those laws when making its findings. However, statutes,
procedures or other examples of state legal authority may be sufficient when viewed with the record as a whole. The totality of the evidence should
establish that eligibility is more likely than not.

2. Maryland
Q: How do we apply Maryland’s age of majority for SIJ purposes?

A: If the juvenile court order or other evidence provided establishes that the state court concludes it has jurisdiction over custody pursuant to Maryland
family law 201(b)(10) (http://mgaleg.maryland.gov/webmga/frmStatutesText.aspx?article=gfl&section=1-
201&ext=htm|&session=2017RS&tab=subjectS), which requires the abuse, abandonment or neglect occurred before the age of 18, orders that pertain
to juveniles up to the age of 21 will generally be sufficient for purposes of SUJ eligibility. (Note the law extending the age of minority to 21 for Sl
purposes, became effective October 1, 2014. If the petitioner was 18 or older on the date the order was entered, that order must be dated after
October 1, 2014, for the petitioner to benefit from the revised law. We defer to the Maryland state court in interpreting whether family law 201({b){10)
or any other state law provides the court with jurisdiction.)

This is distinguished from other states such as California because, Maryland changed the definition of child and gave the court jurisdiction over custody
until 21 for Sl purposes. California civil procedure provides courts the authority to issue SIJ orders but did not make any changes to provide jurisdiction
over custody. The state of California is treating these orders as “factual” only.

3. Massachusetts

Q: The age of majority in Massachusetts is 18; however, the Massachusetts Supreme Court in Recinos v. Esochar
(http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/RecinosvEscobar.pdf) used equitable powers to extend the jurisdiction of the
Massachusetts Probate court to anyone under the age of 21 for the purpose of seeking an order to pursue Sl classification. Attorneys frequently cite
Recinos {http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/RecinosvEscobar.pdf) as evidence to establish the order is valid under state
law.

It is our understanding, despite Recinos (http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/RecinosvEscobar.pdf), we consider the
statutory age of majority to be 18 when assessing whether the court was acting in the capacity of a juvenile court. Is this still our current directive?

A: Generally, if the petitioner is age 18 or over when the Massachusetts court entered the order, the court lacks jurisdiction over the custody of the
petitioner as a juvenile. One exception to this general rule would be if the order is deemed issued pre-majority as a continuing juvenile action.

The key question for all states is whether the court has jurisdiction to issue orders regarding the care and custody of the petitioner as a juvenile under
state law. The decision in Recinos (http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/RecinosvEscobar.pdf) makes clear that the
Massachusetts state court does not have jurisdiction over the custody of individuals over the age of 18. However, Recinos
{http://connect.uscis.dhs.gov/workingresources/CHAP/Documents/RecinosvEscobar.pdf) states that the federal statute does not limit the court’s
dependency requirement to a custody determination, but this is contrary to USCIS’ interpretation of what the statute requires. Court orders from
Massachusetts for individuals over the age of 18 must be reviewed to determine if the court had jurisdiction to make a custody determination about the
petitioner as a juvenile under state law. In reviewing the court order and evidence officers should consider the following questions:

1. Isthe petitioner being placed under the custody of an agency or individual?

2. Does the court have the authority to place the petitioner back in the care and custody of his/her allegedly unfit parents as a juvenile?
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If the answer to either of these questions is no, then the Massachusetts state court lacks jurisdiction over the care and custody of the petitioner as a
juvenile under state law and the order is not valid for the purpose of establishing SIJ eligibility.

The burden is on the petitioner to establish eligibility. USCIS would generally not deny the petition based on our interpretation of Massachusetts law.
We would ask the petitioner to provide evidence that the court had jurisdiction over the custody of the petitioner and the reunification finding in
accordance with 8 CFR 204.11(a), {d){2)(i}-{ii} (https://www.ecfr.gov/cgi-bin/text-idx?
SID=1e446b180192ee8a3abbef7e6c371fac&mce=true&node=se8.1.204_111&rgn=div8}.

The burden is on the petitioner to establish eligibility. Generally, a petition should not be denied based on USCIS' interpretation of state law, but rather
officers should defer to the juvenile court’s interpretation of the relevant state laws. For the Form 1-360 petition to be approvable, the evidence must
establish that the juvenile court based its decision, including whether or not it has jurisdiction to issue the order, on state law rather than federal
immigration law. If the court order or evidence submitted does not clearly indicate that the court had jurisdiction to make the required findings under
state law, the officer should request that the applicant provide evidence that the court relied on the relevant state law to make the findings. This
requirement can be met if the petitioner submits supplemental evidence which could include, for example, a copy of the petition with state law
citations, excerpts from relevant state statutes considered by the state court prior to issuing the order, or briefs or legal arguments submitted to the
court. Mere copies of, or references to, state laws, and/or briefs or legal arguments drafted in response to a request for evidence provided on their
own, are generally not sufficient unless supported by evidence that the court actually relied on those laws when making its findings. However, statutes,
procedures, or other examples of state legal authority may be sufficient when viewed with the record as a whole. The totality of the evidence should
establish that eligibility is more likely than not.

4, New York
Q: Is a New York guardianship order acceptable as a dependency order for SIJ purposes?

A: NY case law recognizes that a guardianship action is a form of dependency. As such, a NY juvenile court guardianship order will generally be sufficient
for SI) eligibility when it is for someone under the age of 21. For cases with a NY juvenile court dependency, custody, or guardianship order, there is no
need to use the dependency/custody RFE language to request more evidence or information.

While a NY juvenile court guardianship order may qualify as a dependency order, the order will not qualify as a juvenile court order for SlJ purposes
unless the Petitioner is recognized as a child under NY law or the court concludes that it has the authority under state law to place the petitioner under
thie custody of another person and to order reunification with a parent as a child/minor/infant/juvenile. The recognition of the guardianship order as
“dependency” under state law does not mean that the court had jurisdiction under state law to make a legal determination about a petitioner’s
reunification with one or both parents.

Examples of juvenile court orders from NY that may qualify as valid juvenile court orders for SlJ purposes include:
e NY juvenile court guardianship or custody order issued while the petitioner was under age 18.

» NY juvenile court guardianship orders entered under Fam.Ct.Act 661(b) Permanent Custody (http://codes.findlaw.com/ny/family-court-act/fct-
sect-661.html), are acceptable up to age 21.

« NY juvenile court orders issued when the petitioner was over 18, which contain specific language establishing that the court has concluded the
petitioner is a child under NY law,_or the court makes a similar conclusion that they have the autherity under state law to place the petitioner
under the custody of a parent as a child/minor/infant/juvenile.

For additional information on USCIS' interpretation of reunification, please refer to the questions above under Reunification Findings
(http://connect.uscis.dhs.gov/workingresources/CHAP/Pages/HTML/CHAP-Volume6-PartD-Chapter2.aspx).

The burden is on the petitioner to establish eligibility. Generally, a petition should not be denied based on USCIS’ interpretation of state law, but rather
officers should defer to the juvenile court’s interpretation of the relevant state laws. For the Form 1-360 petition to be approvable, the evidence must
establish that the juvenile court based its decision, including whether or not it has jurisdiction to issue the order, on state law rather than federal
immigration law. If the court order or evidence submitted does not clearly indicate that the court had jurisdiction to make the required findings under
state law, the officer should request that the applicant provide evidence that the court relied on the relevant state law to make the findings. This
requirement can be met if the petitioner submits supplemental evidence which could include, for example, a copy of the petition with state law
citations, excerpts from relevant state statutes considered by the state court prior to issuing the order, or briefs or legal arguments submitted to the
court. Mere copies of, or references to, state laws, and/or briefs or legal arguments drafted in response to a request for evidence provided on their
own, are generally not sufficient unless supported by evidence that the court actually relied on those laws when making its findings. However, statutes,
procedures, or other examples of state legal authority may be sufficient when viewed with the record as a whole. The totality of the evidence should
establish that eligibility is more likely than not.

5. Texas

Q: Texas does not have a dependency law. However, a Texas juvenile, under age of 18, was found dependent upon the juvenile court. The courts are
entering “Clarify Orders” to explain that they are using the dictionary definition of dependency in making their findings. Is there any circumstance in
which a Texas dependency order will be valid for SIJ purposes without a custody or guardianship order?

A: Typically, no. Court orders do not need to contain specific language; rather the order must establish that the statutory requirements have been met.
The word dependency is not used in all states but all states have a child protection scheme with an equivalent legal determination. The policy manual
provides an example of state law on dependency from California. See California Welfare and Institutions Code Section 300
(http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=WIC&sectionNum=300). USCIS has previously determined in a non-
precedent AAO decision that in Texas, certain types of conservatorships have a legally equivalent meaning to dependency.

Q: Can a Texas Conservatorship order be deemed an award of custody? If so, is this nullified if the parent with whom reunification was found non-viable
is named as a possessory conservator, or named possessory conservator with rights to visitation?

A: A Texas managing conservatorship may generally be equated to an award of custody. Typically, visitation rights to the parent with whom
reunification was found non-viable do not undermine a finding on non-viability of reunification because the statute does not require that parental rights
be fully terminated. However, where the same non-reunifying parent is also named possessory conservator, we would question whether the court
made a qualifying determination on the non-viability of reunification. For example, if the possessory conservator has joint physical custody with the
managing conservator we could not conclude that the court has determined that the child cannot be returned to the custody of the parent due to their
unfitness.
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Form 1-360 - Petition for Amerasion, Widow(er), or Special Immigrant
(https://www.uscis.gov/i-360#)

Updates

Date

Details

December 01, 2017
CHAP UPDATE ALERT

October 27, 2017
CHAP UPDATE ALERT

June 29, 2017
CHAP UPDATE ALERT

October 20, 2016
CHAP UPDATE ALERT

October 05, 2016
CHAP UPDATE ALERT

New Content: Vol 6, Part F has been reorganized
Guidance regarding to assisst officers when adjudicating immigrant investor petitions and regional center
applications. This part provides procedural guidance, operational instructions, resources and tools, as well as links to

~ applicable laws, regulations and content within Vol 6, Part G
" New Content: Vol 6, Part G: Petitions for Refugee and Aslyee Relatives

Guidance regarding individuals who were admitted to the United States as a principal refugee or granted status in the
United States as a principle asylee within the previous two years

New Content: Vol 6, Part F, Chapter 4: Immigrant Petition (Form 1-526)

New content summarizing procedures for adjudicating Form 1-526, Immigrant Petition by Alien Entrepeneur, has

‘ been added to CHAP.

" New Vol 6 Content: Petitions for Special Immigrant Juveniles

Guidance on granting petitions for SlJs has been added to CHAP, Volume 6, Part D. Congress first established the Sl
immigrant visa classification in 1990 and is eligible to children in a variety of circimstances, to include those who have
been abused prior to their arrival in the US or while here; are in the state child welfare system in the custody of a

~ state agency; or in other eligible circumstances.
New Content: Petitions for Investors and Entrepreneurs

Procedural guidance regarding the EB-5 immigrant visa category has been added to CHAP Volume 6, Part F! The
Immigration and Nationality Act (INA} makes visas available to qualified foreign nationals who will contribute to the
economic growth of the United States by investing in U.S. businesses and creating jobs for U.S. workers.
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