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l. Overview of Parole

What is parole?

Parole is the discretionary authority granted to the Secretary of Homeland Security
(DHS) to allow an individual to enter, return to, or remain in the United States without
granting the person formal admission. Parole is typically granted for a temporary, finite
period of fime noted on the parole document given to the grantee, or “parolee.” Each
parole request is considered on a case-by-case basis. Over the history of parole, DHS
and its predecessors have paroled various categories of individuals into the United
States and focused primarily on those with humanitarian needs, those whose parole
would bring significant public benefit to the United States, and those who have an
application for adjustment pending.

What are the circumstances in which an individual might be granted parole?

There are a broad variety of circumstances in which an individual might be granted
parole; we discuss most of these possible situations in the sections below. Under INA §
212(d)(5), the attorney general is permitted to parole individuals into the United States
for “humanitarian reasons” or “significant public benefit.” The various programs of
parole have grown out of these general categories, and individuals typically must show
either some humanitarian reason or significant public benefit in their request. Applicants
might be requesting parole to enter from outside the country, to remain within the
United States, or to re-enter the United States after a trip abroad.

Who has the authority to grant parole and what is the source of that authority?

Although the authority to grant parole has long been exercised by the U.S. government,
the current provision permitting the attorney general, in his or her discretion, to parole
noncitizens into the United States is found at section 212(d)(5)(A) of the Immigration and
Nationality Act (INA). That section was enacted with the passage of the lllegal
Immigration Reform and Responsibility Act (IIRIRA) of 1996. The statute says:

The Attorney General may . . . in his discretion parole into the United States
temporarily under such conditions as he may prescribe only on a case-by-
case basis for urgent humanitarian reasons or significant public benefit
any alien applying for admission to the United States, but such parole of
such alien shall not be regarded as an admission of the alien and when
the purposes of such parole shall, in the opinion of the Attorney General,
have been served the alien shall forthwith return or be returned to the
custody from which he was paroled and thereafter his case shall continue
to be dealt with in the same manner as that of any other applicant for
admission to the United States.
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With the passage of the Homeland Security Act in 2002, most immigration functions
previously exercised by the Immigration and Naturalization Service were transferred to
DHS, including the authority to grant parole. The regulations at 8 CFR § 212.5 implement
the statute and permit DHS to issue humanitarian parole. Pursuant to a 2008
Memorandum of Agreement (2008 MOA), which DHS agency adjudicates an
application for parole depends on where the applicant is at the time of filing the
application and what specific type of parole he or she is seeking.? While U.S. Citizenship
and Immigration Services (USCIS) and Immigration and Customs Enforcement (ICE) may
grant a parole request prior to an individual presenting himself or herself at the border,
Customs and Border Patrol (CBP) makes the final decision of whether to permit the
individual's entry. The Department of State (DOS) has no authority to approve or extend
any type of parole, despite having the authority to authorize visas to travel to the United
States.3 However, the DOS may submit a request for parole to USCIS where the
government has an interest and immediate need to permit an individual to enter.4

Is parole an admission?

Under INA § 101(a)(13)(A), an admission is defined as “the lawful entry of the alien into
the United States after inspection and authorization by an immigration officer.” The next
subsection of the statute explicitly excludes parole from this definition: “(B) An alien who
is paroled under section 1182(d)(5) of this fitle . . . shall not be considered to have been
admitted.” Finally, as is clear from the plain language cited in INA § 212(d)(5)(A) above,
parole “shall not be regarded as an admission.” Thus, parole is a way for DHS to permit
physical entry or presence of an individual without “admitting” them legally to the
United States under the immigration laws. Because they are not admitted, parolees are
generally considered applicants for admission.>

Are applicants for parole subject to the grounds of inadmissibility?

Because parole is not an admission, applicants for parole need not show they are
admissible to be eligible for parole.é Therefore, individuals who have criminal
convictions or immigration violations may sfill be granted parole. Nevertheless, because
parole is a discretionary benefit, adjudicators often consider the inadmissibility grounds
in deciding whether to grant parole. In addition, at the time an individual granted
parole by USCIS presents himself or herself at the border, CBP may conduct its own

2 Memorandum of Agreement Between USCIS, ICE, and CBP for the Purpose of Coordinating the
Concurrent Exercise by USCIS, ICE, and CBP, of the Secretary’s Parole Authority Under INA §
212(d)(5)(A) with Respect to Certain Aliens Outside of the United States (2008 MOA),
ice.gov/doclib/foia/reports/parole-authority-moa-2-08.pdf.

3 9 Foreign Affairs Manual (FAM) 202.3-2(A)g.

49 FAM 202.3-3(B)(2)o-b.

SINA § 212(d)(5)..

¢ USCIS Policy Manual, Vol. 7, Part B, Ch. 2, § 3 (“A noncitizen is paroled if the following conditions
are met: .. .An immigration officer inspected them as an 'alien’ and permitted them to enter the
United States without determining whether they may be admitted into the United States.”)
(emphasis added).
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review of a parolee’s history prior to allowing him or her to enter. The factors considered
by USCIS are discussed below. Applicants should thus be prepared to argue at every
stage why the humanitarian or significant public benefit grounds for parole outweigh
any potential negative factors in the discretionary analysis.

Consider this example:

Trisha entered the United States in early 2013 without inspection to live and
work. In late 2014, she returned to her home country to care for her ailing
father. After he passed, she returned to the United States in April 2016,
again without inspection. She exited three months later and has been in
her home country since. Trisha now needs urgent medical care to treat a
fast-growing cancer in her abdomen. She seeks freatment by a specialist
in Los Angeles and has documentation from the specialist that includes
details of their initial virtual consultation, her diagnosis, a treatment plan,
and a statement as to the prognosis without freatment. She has a sponsor
she met through a cancer support community who will give her a place
to live and support her during her medical treatment. Although Trisha is
inadmissible due to her previous periods of unlawful presence and entry
without inspection, she may be paroled in upon demonstrating that the
urgency of her medical need outweighs the negative factor of her
immigration violations.

What factors are considered in deciding parole?

Whether to grant parole is a matter of discretion; accordingly, adjudicators must
consider numerous factors for each request and make each decision on a case-by-
case basis. Which factors are relevant to any particular request for parole depends on
the type of parole being requested and the individual circumstances in that case.
Some common discretionary factors, as cited by USCIS on its welbsite, include:

¢ Whether the purpose of the parole request may be accomplished within a
specific, temporary period of time;

¢ Whether the beneficiary intends to leave the United States once his or her parole
expires or has the means to obtain lawful immigration status during the parole
authorization period or any re-parole period that is envisioned (where
applicable);

o Whether there is evidence of any national security concerns, criminal history,
fraud, or previous immigration violations;

¢ Whether the beneficiary’s presence would benefit or otherwise affect a U.S.
citizen or lawful permanent resident or community in the United States;

e Whether the beneficiary will have sufficient financial support while in the United
States;

e Evidence of the beneficiary’s character; and
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e Whether there are other means, other than parole, that are available to the
beneficiary so he or she can fravel to and remain in the United States for the
stated parole purpose, such as the ability or inability to obtain a visa.”

In the example above, because Trisha accrued more than one year of unlawful
presence, departed, and re-entered the United States without inspection, she is subject
to the permanent bar and is not eligible to seek consent to re-apply for admission as an
immigrant until spending ten years outside of the country. She should still apply for a
tourist visa and seek an INA § 212(d)(3) waiver of inadmissibility, as we discuss further
below, but as a practical matter, she is likely to be denied. In that event, she should
consider pursuing parole. In her parole application, Trisha's potential negative factors
include several immigration violations. On the other hand, Trisha might argue that she
needs to enter only for discrete, finite medical freatment that can be accomplished
within a specific, temporary period of time. She will have sufficient financial support
through her cancer support group sponsor. Trisha may also want to provide evidence of
her good moral character.

How can a grant of parole help a client qualify for adjustment of status?

Under INA § 245(a), a noncitizen who is admissible and has an immigrant visa
immediately available may qualify for adjustment if he or she “was inspected and
admitted or paroled.” Individuals who enter the United States without inspection are
generally not eligible for adjustment under INA § 245(a). Therefore, one of the strongest
benefits of parole is the possibility of adjustment where an applicant has an immigrant
visa immediately available and is otherwise eligible and admissible. It is this benefit that
leads to much of the debate on whether any particular release constitutes parole.
Practitioners are encouraged always to examine closely whether their client was ever
given parole documents or otherwise been released from immigration custody, and
under which provision of the law that release took place. Additionally, this area of law is
constantly changing, so practitioners are encouraged to follow the latest updates and
push new interpretations of the law.

The best evidence of parole status that an applicant might present in order to satisfy
the “paroled” requirement of INA § 245(a) is a Form 1-94, Arrival/Departure Record,
endorsed with a parole stamp. Other forms of evidence can include a parole stamp on
an advance parole document or a parole stamp in a passport. ICE may also issue an
Interim Notice Authorizing Parole when releasing an individual from custody. Any of
these documents should be submitted with the Form 1-485 adjustment application
packet to indicate the individual qualifies for adjustment under INA § 245(a). However,
as discussed in the next section, where practitioners’ clients have at some point been
detained and released, they should consider whether the client was released through
parole and review evidence related to the client’s detention and release. This may

7 Humanitarian or Significant Public Benefit Parole for Individuals Outside the United States, U.S.
Citizenship and Immigration Services, uscis.gov/humanitarian/humanitarian-or-significant-public-
benefit-parole-for-individuals-outside-the-united-states (last updated Nov. 12, 2021).
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include a Form I-213, Record of Deportable/Inadmissible Alien, FBI fingerprint results
showing a CBP apprehension and detention, or an Order of Release on Own
Recognizance. Again, this area of the law is in flux and practitioners should be sure to
brief legal eligibility for adjustment of status for those who do not have clear evidence
that they were granted parole under section 212(d)(5).

Are conditional parole from custody and release on one’s own recognizance (ROR) the
same thing as parole for the purposes of adjustment or employment authorization?

Where a noncitizen is detained pursuant to INA § 236 pending his or her removal
proceedings pursuant to INA § 240 and is not subject to mandatory detention pursuant
to INA § 236(c), the Attorney General may release the individual on bond or
“conditional parole” under INA § 236(a)(2)(B). Courts have interpreted a release under
“conditional parole” under INA § 236(a)(2)(B) as not constituting “parole” for the
purposes of adjustment of status or work authorization.8 ICE typically issues Orders of
Release on Own Recognizance for individuals released under this provision.

Despite this provision, however, the authors are aware of practitioners in at least one
jurisdiction successfully arguing before an immigration judge that their client’s release
from ICE custody, notwithstanding DHS classifying it in writing as a “236(a) release,”
constituted parole under INA § 212(d)(5).? The immigration judge there determined that
the individuals were eligible to apply for adjustment of status pursuant to INA § 245(q),
which requires the applicant to be “inspected and admitted or paroled.” The judge
also found some Cubans to be eligible to apply for adjustment under the Cuban
Adjustment Act, which contains the same eligibility requirement.

In support of their arguments for INA § 212(d)(5) parole in this context, practitioners
cited the Supreme Court case Jennings v. Rodriguez.'° The Court in that case noted
that U.S. immigration law authorizes agencies to detain certain individuals seeking
admission into the country under INA § 235(b) rather than section 236.1" The Court
found that those detained under section 235(b) may only be released through parole
under INA § 212(d)(5)(A).'2 Practitioners also cited Matter of M-S-,13 in which
the BIA relied on Rodriguez to find that those noncitizens transferred to full removal
proceedings under INA § 240 from expedited removal proceedings following a
favorable credible fear interview are detained pursuant to INA § 235(b)(1)(B) (i) and

8 See also INA § 236(a)(3) (“The Attorney General . . . may not provide the alien with work
authorization (including an “employment authorized” endorsement or other appropriate work
permit), unless the alien is lawfully admitted for permanent residence or otherwise would
(without regard to removal proceedings) be provided such authorization.”).

? Interloc. Dec. of the Immig. Judge, Jan. 4, 2021,
lexisnexis.com/legalnewsroom/immigration/b/insidenews/posts/miami-ij-cole-ror-is-parole.

10138 S. Ct. 830 (2018).

11d. at 838.

121d. at 844.

1327 1&N Dec. 509 (A.G. 2019).
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may only be released under INA § 212(d)(5) parole.’* Accordingly, the practitioners in
these cases argued, because their clients’ detention was pursuant to INA § 235(b), their
release from detention necessarily involved a parole under INA § 212(d)(5), and they
thus qualified to apply for adjustment. Advocates are encouraged in cases where their
clients have been released from DHS custody, therefore, to review the circumstances
under which their clients were released and, where the facts permit, consider arguing
that the client’s release was through parole under INA § 212(d)(5).

In an encouraging move, USCIS announced's on February 23, 2022 that it would
implement a new process for certain Cubans previously denied adjustment under the
Cuban Adjustment Act. These Cubans had been denied based solely on a
determination that they did not meet their burden of establishing that they had been
admitted or paroled. The new process would allow some of them to reopen their cases
or reapply for adjustment of status. In its notice, USCIS indicated that this new process is
available for certain “arriving alien” natives or citizens of Cuba who were detained by
DHS pending INA § 240 proceedings and released prior to the entry of a removal order.
The new process would be available to those who applied for and were denied their
Form 1-485 solely on the basis that they did not establish they had been paroled. Those
applicants can follow the process outlined by USCIS in the notice to either re-apply for
adjustment or file a motion to reopen on Form [-290B. This notice appears to indicate a
welcome shift in USCIS policy, at least in CAA cases, towards an acceptance of the
Jennings v. Rodriguez decision. That decision treated releases of “arriving aliens” from
DHS custody under INA § 235 as being a form of parole under INA § 212(d)(5). It remains
to be seen whether USCIS will extend this interpretation to individuals seeking
employment authorization pursuant to 8 CFR § 247a.12(c)(11) based on having been
paroled in this manner, or to individuals seeking INA § 245(a) adjustment based on a
qualifying family relationship to a U.S. citizen or LPR.

Can | seek INA § 212(d)(5) parole for my “arriving alien” client seeking asylum?

With respect to individuals found to be “arriving aliens” seeking asylum, ICE issued a
policy directive in 2009 establishing procedures by which the agency issues INA §

14 Matter of M-S- has effectively been overturned by a preliminary injunction that continues to be
in effect as of the writing of this practice advisory. See Order on Moftions re Preliminary Injunction,
Padilla v. ICE, No. C18-929 MJP (W.D. Wash. July 2, 2019). That preliminary injunction requires
asylum seekers who enter without inspection to be given a bond hearing if they receive a
positive credible fear determination. Practitioners are advised to continue monitoring
developments in this case.

15 USCIS, “Notice for Certain Natives or Citizens of Cuba Who Are "Arriving Aliens” and Who Were
Denied Adjustment of Status Under The Cuban Adjustment Act Based Solely on a Determination
That They Had Not Met Their Burden of Establishing That They Had Been Admitted or Paroled,”
uscis.gov/sites/default/files/document/notices/USCIS CAA AA 485 Denied NoParole Process-
Feb232022.pdf (Feb. 23, 2022).
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212(d)(5) parole on a case-by-case basis (the “Parole Directive”).1¢ The Parole Directive
provides that, absent “exceptional overriding factors,” an asylum seeker who has
established a credible fear of persecution should be granted parole in the “public
interest” and released from detention while pursuing his or her asylum claim if the
individual: (a) establishes his or her identity to the satisfaction of DHS; and (b) presents
neither a flight risk nor danger to the community.!” ICE officers are directed to provide
information regarding parole to asylum seekers, interview them to determine eligibility
for parole, and complete a Record of Determination/Parole Determination
Worksheet.8 Evidence one should consider submitting in support of a request for parole
includes:

e Letters of support from friends and family in the United States about reliability,
likelihood of attending court hearings, and lack of criminal record or behavior;

¢ Documents showing the asylum seeker’s identity; and

e Documents showing that the asylum seeker has a sponsor in the United States
who can support the asylum seeker financially and in the asylum seeker’s
immigration case.

Il. Humanitarian Parole

What is humanitarian parole?

Humanitarian parole is a form of parole that allows individuals outside of the United
States to enter the United States for urgent humanitarian reasons, such as to receive
medical freatment or for family reunification purposes.

The 2008 MOA between USCIS, ICE and CBP confirms that “DHS bureaus have generally
considered ‘humanitarian’ paroles (HPs) to relate to urgent medical, family, and
related needs.”? If an applicant is at a port of entry, CBP can grant humanitarian
parole. ICE has jurisdiction to consider parole applications by individuals who are
currently in removal proceedings or have been previously removed. USCIS considers alll
other humanitarian parole applications.

16 Parole of Arriving Aliens Found to Have a Credible Fear of Persecution or Torture, U.S.
Immigration and Customs Enforcement, 2009, ice.gov/doclib/dro/pdf/11002.1-hd-

parole of arriving aliens found credible fear.pdf. During the Trump administration, grants of
parole to asylum seekers were severely curtailed and various lawsuits were filed, leading to
injunctions ordering ICE offices to resume consideration of parole requests on an individualized,
case-by-case basis. It remains to be seen how the Biden administration will approach this issue or
whether it will confinue to defend these lawsuits.

171d. 1 6.2.
18d. 19 8.1-8.2.
192008 MOA, supra note 1.
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Who may request humanitarian parole through USCIS?

According to the USCIS website, “*anyone may request parole for him or herself, or on
behalf of another individual, by filing Form |-131, Application for Travel Document.”20 An
applicant may submit the application to request parole on behalf of an individual who
is outside the United States. It is also possible to submit a self-petition for parole. Nothing
requires the applicant to be a resident of the United States or related to the beneficiary.

What are bases for seeking humanitarian parole?

Common bases for humanitarian parole include:

¢ Maedical reasons, including medical treatment in the United States. A beneficiary
may be granted humanitarian parole in order to serve as an organ donor in the
United States. A request for humanitarian parole can also be based on the need
to care for a seriously ill or terminally ill family member in the United States.

¢ Family reasons, including reuniting with family for urgent humanitarian reasons,
attending a funeral, or settling the affairs of a deceased relative. USCIS may grant
humanitarian parole if the family member outside the United States is particularly
vulnerable based on age, disability or living circumstances. USCIS may also
consider parole for a same-sex partner or children of a same-sex partner as a
family member, particularly if the couple comes from a country where same-sex
marriage is not recognized.

Is it necessary to show a visa denial before applying for humanitarian parole?

In many cases, it is advisable to show attempts made to secure a nonimmigrant or
immigrant visa to travel to the United States, particularly when there is a visa category
that is appropriate for the applicant’s intended trip to the United States. USCIS will
typically require the applicant to document efforts made to obtain a nonimmigrant visa
before applying for humanitarian parole.?! This might include evidence of a denial
letter from the Department of DOS or an indication that the Department of State has
not agreed to expedite the request for a nonimmigrant visa. If the applicant for parole
has immigrant intent (that is, they are coming to the United States with the intention of
eventually adjusting status through a relative), that should be explained in the cover
letter, as well as why no application for a nonimmigrant visa has been made.

20 U.S. Citizenship and Immigration Services, Humanitarian or Significant Public Benefit Parole for
Individuals Outside the United States, uscis.gov/humanitarian/humanitarian-or-significant-public-
benefit-parole-for-individuals-outside-the-united-states.

21 [d.
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Is a sponsor required for a humanitarian parole request?

Typically, USCIS will require evidence of a sponsor who can provide financial support to
the parolee in the United States.?2 Lack of evidence of financial support while in the
United States is a strong negative factor that may lead to a denial of parole. The
sponsor should typically agree to provide financial support to the beneficiary during the
duration of parole, submit Form |-134, Affidavit of Support, and document his or her
financial resources. While there is no absolute requirement that the sponsor be a U.S.
citizen or lawful permanent resident (LPR), USCIS states that an LPR or U.S. citizen “may
more readily be able to establish the ability to support the parolee in the United
States.” 28 Therefore, identifying a U.S. citizen or LPR sponsor is advisable in most cases.

It is possible in some cases for the sponsor and the applicant for parole to be the same
person. Self-petitioners for parole, however, should typically identify a separate financial
sponsor.

What financial documentation should the sponsor submit with the 1-134?

The sponsor should submit proof of his or her immigration status and evidence of
sufficient income and resources, such as pay stubs, a copy of the most recent year of
tax returns, or a letter from the sponsor’'s employer. The 1-134 is generally not considered
to be legally enforceable. As such, the government is given broad discretion in
determining when to require it and what supporting documents should be included. 2

Is it possible to have multiple sponsors for the 1-134?

The applicant can submit affidavits of support from two sponsors if, standing alone,
each affidavit would be found insufficient.

USCIS may also accept proof that a nonprofit organization or medical institution is
committed to providing financial support to the parolee for the duration of the person’s
stay in the United States. The organizational director may complete the I-134 on behalf
of the organization, or provide a letter on behalf of the organization outlining the
commitment to providing financial support to the parolee.?>

221d.
23 d.

24 Wheeler, C., Public Charge and Affidavits of Support: A Practitioner’s Guide 2d Ed., p. 245
(American Immigration Lawyers Association, 2020).

25 U.S. Citizenship and Immigration Services, Humanitarian or Significant Public Benefit Parole for
Individuals Outside the United States, uscis.gov/humanitarian/humanitarian-or-significant-public-
benefit-parole-for-individuals-outside-the-united-states (last updated Nov. 12, 2021)
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What is the process for requesting humanitarian parole with USCIS?

Practitioners are directed to the USCIS website to review the most current guidelines on
filing a parole request.2¢ At the time of this advisory’s publication, the applicant must file
the parole request with the USCIS Dallas Lockbox. The Lockbox then forwards the parole
request to USCIS International and Refugee Affairs Division in Washington, DC for review
and issuance of a decision. A sample cover letter requesting humanitarian parole is
included in an appendix to this practice advisory.

How do I file an application for humanitarian parole for an individual with a removal
order or in removal proceedings?

ICE has jurisdiction to adjudicate these requests based on the 2008 MOA between
USCIS, CBP, and ICE. However, the instructions on the USCIS website state that the
request is initially filed with the USCIS Dallas Lockbox. USCIS then forwards these
applications to ICE.

Is it possible to expedite an application for humanitarian parole?

According to USCIS, all humanitarian parole requests are reviewed for urgency upon
their arrival. Those seeking expedited consideration of their request should write the
word “expedite” in capital letters and black ink in the top right hand corner of the Form
[-131 application. The petitioner should also provide an email address, phone number,
and fax number for the petitioner or representative with any expedite request, including
a detailed explanation of the reason for the expedite request together with any
available supporting documentation.

What is the normal processing time for a request for humanitarian parole?
USCIS indicates on its website that it strives to process humanitarian parole requests, as
well as re-parole requests, within three months.?”

What if the application for humanitarian parole is denied?

If denied, USCIS will notify the applicant, intending parolee, and representative of
record. There is no appeal of a denied I-131. An applicant may always re-file a request
if significant new facts emerge. There is no limitation on the number of parole requests
that can be submitted by a particular applicant.

2 |d.

27 The USCIS case processing tool does not specifically list humanitarian parole applications.
However, the USCIS welbsite on Humanitarian and Significant Public Benefit Parole currently
indicates a three-month processing timeframe. Id.
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What if the application for humanitarian parole is approved?

If approved, USCIS notifies the applicant, intending parolee, attorney of record, and the
U.S. consulate or embassy closest to the beneficiary’s residence so that the beneficiary
can obtain the travel document.

What is the length of validity of parole?

Parole may be granted for a tfemporary time period to accomplish the purpose of
parole. USCIS states, as an example, that if parole is authorized to attend a civil court
proceeding, parole may be limited to the length of that proceeding. Parole is typically
granted for no more than a year.28

Special parole programs, described in more detail below, may authorize the issuance
of parole in multi-year increments. For example, parole under the Central American
Minors program is typically granted in two-year increments. Parole under the Haitian
Family Reunification Parole Program is granted in three-year increments. If an extension
of time is needed, the individual can seek re-parole from within the United States, as
described below.

What is the process at the U.S. consulate overseas?

Upon approval of the parole request, the approval notice will provide information
about next steps. Typically, the approval notice will advise the applicant about the
need to complete Form DS-160 and to appear in person at the nearest U.S. consulate
for verification of identity.?? Any applicant 14 years or older must provide biometrics.
Assuming there are no security or criminal concerns, the consulate will issue a travel
document for the applicant to travel within 30 days of issuance. At the port of entry,
CBP will inspect the applicant and make the ultimate decision whether to parole the
individual into the United States. CBP will issue an |-94 documenting the length of the
parole period.

Can the parolee request a renewal of the humanitarian parole from within the United
States?

While technically parole cannot be “renewed,” it is possible to request re-parole from
within the United States for those granted humanitarian parole.3 A person granted
parole initially by USCIS should file a new Form I-131 and write “re-parole” across the top
of the application. The form must include the fee or Form I-912 request for a fee waiver,
and should include materials and evidence to support the request for re-parole. The
request should be filed at least 90 days in advance of the expiration of the authorized

28 d.

29 |d; see also Online Nonimmigrant Visa Application, Department of State,
ceac.state.gov/genniv/ (last visited July 21, 2021).

30 Supra fn. 24.
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parole period. As with an initial request for parole to USCIS, this request is submitted to
the Dallas Lockbox.

Is it important for the parolee to maintain parole status after entering the United States?

In order to be eligible for adjustment of status through a family-based preference
category, the parolee must have always maintained lawful immigration status. If the
parolee has ever let the status lapse, he or she would be barred from filing for
adjustment due to INA § 245(c). However, the 245(c) adjustment bar does not apply to
certain types of adjustment applicants, including immediate relatives or Cuban
Adjustment Act applicants.

A lapse in parole status will make the parolee unable to timely renew employment
authorization. The parolee will also begin accruing unlawful presence upon expiration
of the parole document.3

What are some examples of instances when practitioners have reported success
obtaining humanitarian parole?

e Children of individuals immigrating to the United States for which there is no
derivative category. Consider the following example:

o Sarah and John were petitioned by their adult U.S. citizen son, Jim, who is
21 years old. Sarah and John also have a 10-year-old daughter, Andrea.
Jim can file an I-130 petition on behalf of his sister Andrea, but there is
currently a 15-year backlog in this category. In addition, the immediate
relative category does not allow for derivatives, so Andrea cannot be
included as part of her parents’ cases. However, Jim submits a
humanitarian parole application on behalf of Andrea on Form I-131 and
agrees to serve as her financial sponsor on Form I-134. In the humanitarian
parole request, there is documentation that Andrea cannot remain in her
home country without her parents because she has no other suitable
caregiver and conditions there are dangerous. Therefore, the family
requests humanitarian parole for reasons of family unity, which is granted.
Once Sarah and John enter the United States as permanent residents,
either or both can file an I-130 petition on behalf of Andrea in the F-2A
category.

e For “derivatives of derivatives” coming to the United States in a long-term status,
such as asylum status or U visa status. Consider the following examples.

o Marie is granted asylum in the United States. Her 23-year-old daughter,
Charlotte, is the beneficiary of an approved I-730 petition filed on her
behalf by Marie when she was under the age of 21. Charlotte has a two-
year-old daughter, Frances. Because there is no visa category for a

31 Donald Neufeld, Lori Scialabba, and Pearl Chang, Consolidation of Guidance Concerning
Unlawful Presence for Purposes of Sections 212(a)(?)(B) (i) and 212(a)(2)(C)(i)(l) (May 6, 2009).
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derivative of a derivative asylee, Marie requests humanitarian parole on
behalf of Frances and agrees to serve as her financial sponsor. The
humanitarian parole request is approved, and Charlotte and Frances
enter the United States together. After a year, Charlotte applies for and is
granted adjustment of status, and she is then able to file an I-130 petition
for her daughter. Assuming there has been no gap in Frances’s parole
status and there is a visa number available in the F-2A category, Frances
may also file for adjustment of status.

o Miguelinais a 24-year-old derivative beneficiary of an 1-218, Supplement
A, visa petition filed on her behalf by her mother, Yesenia, the principal U
visa applicant. Miguelina has a six-month-old baby, Sebastian. Miguelina
is eligible for U-3 status as a derivative of her mother's approved petition.
Since there is no category for Sebastian, the family seeks humanitarian
parole for the child to be able to enter the United States with his mother,
which is granted. Miguelina makes sure to file timely renewals of
Sebastian’s humanitarian parole. After holding U status for three years,
Miguelina adjusts her status to an LPR and is able to file an I-130 petition
on behalf of Sebastian.

Waitlisted U visa applicants: A maximum of 10,000 U visas can be issued each
year due to the statutory cap.32 Individuals subject to the cap are placed on a
waiting list for visa availability. The U visa regulations explicitly provide that
individuals who have established eligibility for U nonimmigrant status who reside
outside the United States should be granted parole to enter the United States
while they await U visa eligibility.33 However, there is no formal policy
implementing these regulations. At the end of the Obama administration, USCIS
agreed to create a policy to afford parole to waitlisted U visa applicants and
their derivative family members.34 However, this policy never went into effect. It
remains to be seen whether the Biden administration will renew these efforts to
create a designated parole program as provided by the regulations. Until then,
waitlisted U visa applicants may seek humanitarian parole through the process
described above.

Special or Categorical Parole Programs

Over the years, the DHS and DOS have established special parole programs for certain
classes of individuals in response to specific circumstances or humanitarian
considerations. Some examples of categorical parole programs include the Haitian

322 INA § 214(p)(2).
338 CFR § 214.14(d)(2).

34 Memo from Leon Rodriguez to Maria Odom, Response to Recommendations on Parole for
Eligible U Visa Principal and Derivative Petitioners Residing Abroad,
uscis.gov/sites/default/files/document/legal-

docs/USCIS Response to CISOMB U Parole Recommendations FINAL 09292016.pdf (Aug. 18,

2016).
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Family Reunification Parole program (HFRP), the Filipino World War Il Veterans Parole
program, and the Central American Minor (CAM) parole program. There have also
been a number of programs for Cubans throughout the years.

A. Haitian Family Reunification Parole Program

What is the Haitian Family Reunification Parole program?

The HFRP program was implemented in 2015 for Haitian nationals who are the
beneficiaries of family-based immigrant visa petitions filed by certain family members in
the United States. The intent of the program was to expedite family reunification by
granting parole to eligible Haitians awaiting visa availability. 35

Who is eligible to apply?

An LPR or U.S. citizen petitioner may seek parole for a qualifying relative in Haiti if the
petitioner filed an I-130 petition for that family member on or before Dec. 18, 2014, an
immigrant visa number is not yet available, and the petitioner received an invitation
from the National Visa Center (NVC) to participate in the HFRP program. The NVC was
tasked with identifying I-130 petitions with priority dates expected to become current
within 18-42 months and then issuing invitations to the U.S. petitioners to submit requests
for parole for their family members. Under the program, the applicant had six months
from the date of the NVC invitation letter to apply for parole under HFRP.

Is HFRP still in effect?

Yes, the program remains in effect. In August 2019, under the Trump administration,
USCIS announced that it would terminate the HFRP program in accordance with
Executive Order 13767. In a Federal Register notice dated Dec. 28, 2020, the USCIS
requested public comments on the proposed changes to the instructions for Form I-131
that would terminate the HFRP program.s¢ In late 2021, USCIS announced that it would
reverse the decision to terminate the HFRP program and that the program remains in
effect.?”

35 More information about the program can be found on the USCIS website,
uscis.gov/humanitarian/humanitarian-parole/the-haitian-family-reunification-parole-hfrp-
program (last visited January 28, 2022).

3¢ 85 Fed. Reg. 84362.
37 Alert, the Haitian Family Reunification Program (HFRP),

https://www.uscis.gov/humanitarian/humanitarian-parole/the-haitian-family-reunification-
parole-hfrp-program
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Can an individual granted parole under HFRP apply for adjustment of status?

Assuming a visa is available based on the approved I-130 petition and there has been
no lapse in parole status, HFRP grantees are eligible to apply for adjustment of status
under INA § 245(q).

B. Filipino World War 1l Veterans Parole Program

What is the Filipino World War Il Veterans Parole (FWVP) program and who can apply?

This program, implemented in 2016, made certain beneficiaries of approved I-130
petitions filed by Filipino veterans or their surviving spouses eligible for parole.38 The
purpose of this was to alleviate the hardship caused by long backlogs in the family-
based preference category for citizens of the Philippines and allow those granted
parole to care of their aging veteran family members. All family-based preference
categories are included in the FWVP program. However, the program is especially
beneficial to derivative beneficiaries in the F-2B, F-3, and F-4 family preference
categories, which are backlogged significantly farther for the Philippines than the
comparable worldwide numbers.

Is the Filipino World War Il Veteran Parole Program still in effect?

Yes, the program remains in effect. As with HFRP, USCIS published a Federal

Register notice on Dec. 28, 2020, requesting public comments on revisions to Form I-131,
which would terminate the FWVP program for all new applications postmarked on or
after the effective date of the new form instructions. In late 2021, USCIS announced that
it would reverse the decision to terminate the FWVP program and that the program
would remain in effect.??

Can an individual granted parole under FWVP apply for adjustment of status?

Assuming there is a visa number available based on the approved I-130 petition and
there has been no lapse in their parole status, FWVP grantees are eligible to apply for
adjustment of status under INA § 245(a).

C. Central American Minor Refugee and Parole Program

What is the Central American Minor Refugee and Parole program?

USCIS and DQOS established the Central American Minors (CAM) refugee and parole
program in December 2014 to allow a safe and legal basis for certain unaccompanied

38 More information about the program can be found on the USCIS website,
uscis.gov/humanitarian/humanitarian-parole/filipino-world-war-ii-veterans-parole-program (last
visited January 28, 2022).

3? Supra note 37.
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minors from El Salvador, Guatemala, and Honduras to join qualifying parents in the
United States. 4 Under this program, the child is screened first for refugee status. If
found eligible for refugee status, the child will be admitted to the United States as a
refugee under section 207 of the INA. If the child is found ineligible for refugee status,
the child will be considered for parole and may enter the United States pursuant to a
grant of section 212(d)(5) parole.

A "qualifying parent” who lives in the United States may initiate a process to allow their
children to legally enter the United States as either refugees or parolees. Until granted
refugee status or parole, CAM-eligible children must wait outside of the United States.

Who is a “qualifying parent” for CAM?

Under the initial version of the CAM program, the qualifying parent must have been at
least 18 years old and have one of the following types of immigration status:

Permanent resident status;

Temporary Protected Status;

Parole, assuming it is valid for at least one year;

Deferred action, assuming it is valid for a period of at least one year;
Deferred Enforced Departure; or

Withholding of removal.

More recently, on June 15, 2021, the Secretary of State and Secretary of Homeland
Security issued a joint statement expanding access to the CAM program. 41 Eligibility for
the program is now extended to legal guardians (not just parents) with lawful status. In
addition, the expansion of eligibility will include certain U.S.-based parents or legal
guardians who have a pending asylum application or a pending U visa petition filed
before May 15, 2021.

Who are the qualifying family members eligible to apply under CAM?

When the CAM program first started, it applied to a limited group of people. In the
program'’s original iteration, the “qualifying child” in El Salvador, Guatemala, or Honduras,
at the time of application must have been:

The child (genetic, step, or legally adopted) of the qualifying parent;
Unmarried;

Under the age of 21; and

A national of El Salvador, Guatemala, or Honduras.

40 The most up-to-date information on the CAM program can be found at the State Department
website at state.gov/refugee-admissions/central-american-minors-cam-program/. USCIS also
maintains a welbsite on CAM, uscis.gov/CAM.

41 Joint Statement by the U.S. Department of State and U.S. Department of Homeland Security
on the Expansion of Access to the Central American Minors Program, state.gov/joint-statement-
by-the-u-s-department-of-state-and-u-s-department-of-homeland-security-on-the-expansion-of-
access-to-the-central-american-minors-program/ (June 15, 2021).
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Under the initial version of the program, the in-country parent of the qualifying child
could also qualify for the program if that parent was married to the “qualifying parent”
in the United States and would be joining the CAM child in the United States. The
unmarried children of “qualifying children” could also qualify if under the age of 21.

In 2016, the CAM program was expanded to include additional eligible family members
when accompanied by a qualifying child:

e A quadlifying parent’s son and/or daughter who is married and/or aged 21 years or
older;

¢ The in-country biological parent of the qualifying child, even if not married to the
qualifying parent; and

e Caregiver of a qualifying child who is either related to the U.S.-based qualifying
parent or qualifying child (for example, the qualifying parent’s sister or qualifying
child’s cousin).

However, these additional qualifying relatives are not eligible for parole. They can only
be approved if they qualify for refugee status in their own right and if the qualifying
child is approved for either parole or refugee status.

What is the application process?

The Trump administration ended the parole portion of the CAM program in 2017.
However, the Biden administration announced in March 2021 that it was restarting it.
The initial revival of the program was limited to already-filed cases, whereby the
Department of State reviewed and reopened previously-filed applications and pending
cases. The agency began interviewing cases at all stages of the process when the
program was ended. Some of these cases include those that had been denied refugee
status but are being considered for parole. Other cases being interviewed include
those who have not yet had initial refugee interviews. In September 2021, the CAM
program began accepting new applications. 2

In order to begin the process, the qualifying parent physically present in the United States
with lawful status submits an Affidavit of Relationship (AOR) on Form DS-7699 to the

Bureau of Population, Refugees, and Migration Refugee Processing Center through a
reseftlement agency in the United States for the qualifying child. Next, the International
Organization for Migration’s (IOM) Resettlement Support Center in Latin America conducts
a pre-screening and prepares the file for USCIS. USCIS considers those individuals it
determines ineligible for refugee status for the possibility of entry to the United States under
parole.

42 Supra fn 39.
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What resettlement agencies can help to submit the Affidavit of Relationship?

Nine national resettlement agencies with over 350 local affiliates located throughout
the United States are currently qualified to help submit the AOR.43

In general, the family will meet with the resettlement agency to complete the AOR. The
resettlement agency then files the AOR with the DOS, which begins the process of the
agency'’s verifying the parent’s eligibility for the program. This also triggers the process
of the Resettlement Support Center becoming involved. The Resettlement Support
Center should provide information to the parents on the process and status of the
application as it becomes available.

If immigration practitioners encounter a person with family who may be eligible for
refugee status or parole under CAM, what assistance can they provide?

They should refer the family member to the appropriate resettlement agency for
assistance. Only these resettlement agencies are authorized to complete the necessary
AOR forms to start the CAM process.

While only resettlement agencies can file the AOR, attorneys in the United States can
provide legal assistance or representation to the child and other family members in
connection with their refugee interview. As of now, attorneys cannot represent the child
in the refugee interview itself, but they can gather and file evidence, prepare the child
for the interview, file legal arguments, and provide the child and other family members
with information to help them understand the CAM process.

Can a child present in the United States seek parole under CAM?
No, the program is limited to individuals outside of the United States.

If immigration practitioners encounter a person granted parole under CAM, what
assistance can they provide?

Individuals who entfered the United States on CAM parole should be screened for
eligibility for other permanent forms of relief and protection under the immigration laws.
For example, an individual who entered the United States on parole may be eligible to
apply for asylum. The person may qualify for adjustment of status if a family member is
able to file an I-130 petition on his or her behalf. Children may also qualify for special
immigrant juvenile status.

Consider the following example:

¢ Sonia was granted withholding of removal by the immigration court. She was
unable to apply for asylum because she was placed in “withholding only™
proceedings upon entering the United States. She has a 16-year-old daughter,
Raquel, who has recently entered the United States pursuant to a CAM program

43 A link to resettlement affiliates in your area can be found at the following website:
find.usahello.org/#/welcome.
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two-year grant of parole. Raquel’s biological father abandoned her and has
never provided her any emotional or financial support. Sonia seeks custody of
Raquel together with a predicate order in support of Special Immigrant Juvenile
status (SIJS). Raquel is able to file for SIJS and, ultimately, permanent residency in
the United States.

Can a CAM parolee request a renewal from within the United States?

Yes, it is possible to request re-parole from within the United States for those granted
CAM parole. A person granted parole initially by USCIS should file a new Form I-131 and
write "CAM re-parole” across the top of the application. The form must include the fee
or Form I-912 request for a fee waiver, and should include materials and evidence to
support the request for re-parole and an explanation of why the applicant needs to
remain in the United States. The re-parole request should include arguments about the
urgent humanitarian reasons for approving their re-parole and/or arguments on why
doing so is in the public interest. The request should be filed at least 90 days in advance
of the expiration of the authorized parole period. As with an initial request for parole to
USCIS, this request is submitted to the Dallas Lockbox.

USCIS also notes on its website that individuals who failed to apply for re-parole due to
the CAM parole program termination may apply now. 44 These individuals should
include an explanation for why they did not apply for re-parole previously.

D. Parole Programs for Cubans

What parole programs have been implemented for Cubans?

A number of special programs for Cubans have been enacted. Due to changes in
policy, as well as security-related issues at the U.S. embassy in Havana, these programs
have been narrowed in scope and some have been eliminated, as discussed below.
Practitioners may still encounter individuals, however, who have been paroled or are
awaiting parole under or one of these programs.

The Cuban Family Reunification Parole Program

The Cuban Family Reunification Parole Program (CFRP) allows for a U.S.-based petitioner
to file for parole for a family member in Cuba if the petitioner has an approved |-130
petition for that family member, there is no visa number available, and the petitioner
has received an invitation from the Department of State’s National Visa Center to
participate in the program. The principal beneficiary must be a Cuban national living in
Cuba. Once the individual enters the United States on parole and remains physically
present for one year, he or she can apply for adjustment of status pursuant to the
Cuban Adjustment Act. To qualify for Cuban adjustment as a principal applicant, one

44 Supra fn 39.
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must be a native or citizen of Cuba, have been inspected, admitted or paroled, be
physically present in the United States for at least one year, and be admissible.

While the CFRP program is technically sfill in effect as of the writing of this advisory, the
U.S. embassy in Havana has suspended all CFRP processing due to the drawdown of
U.S. government personnel at the U.S. embassy in Havana and the closing of the USCIS
field office in Havana. USCIS has not issued invitations for program participation since
September 2016. However, the website for the U.S. embassy in Havana indicates that
those who have received invitations previously should sfill be eligible to process through
the U.S. embassy in Georgetown, Guyana.45 Practitioners should consult the USCIS
website for the most up-to-date information on the CFRP.4¢

The Cuban Medical Professional Parole Program

The Cuban Medical Professional Parole program#” allowed Cuban health-care
providers who were conscripted by the Cuban government to study or work in another
county to apply to enter the United States on parole together with their accompanying
spouses and any minor children. This program was terminated on the same day the
“wet foot/dry foot” policy was terminated due to efforts to normalize relations with
Cuba. Cubans paroled under this program should be eligible for adjustment under the
Cuban Adjustment Act (CAA)., as discussed below.

Is parole granted to Cubans arriving at the border?

Pursuant to the previous “wet-foot/dry-foot” policy, Cubans were eligible for parole
provided they were physically in the United States or at a port of entry and presented
themselves to immigration officials. Immigration officers were instructed to grant
Cubans parole status, even in cases in which they had arrived in the United States at
other than a designated port of entry. Individuals not apprehended at the border could
previously seek section 212(d)(5) parole through their local USCIS office, using the same
procedures for parole in place discussed below. Additionally, Cubans detained at the
border were not subjected to expedited removal but paroled under INA § 212(d)(5) to
seek adjustment under the CAA. Cubans interdicted at sea were returned to Cuba and
not eligible for parole. 48

45 Cuban Parole Programs, cu.usembassy.gov/visas/immigrant-visas/cuban-parole-programs/.

46 Cuban Family Reunification Parole Program, uscis.gov/humanitarian/humanitarian-parole/the-
cuban-family-reunification-parole-program (last visited July 21, 2021).

47 Cuban Medical Professional Parole Program, uscis.gov/humanitarian/humanitarian-
parole/cuban-medical-professional-parole-cmpp-program (last updated Jan. 19, 2017).

48 "Processing of Initial Parole or Renewal Parole Requests Presented by Natives or Citizens of
Cuba to USCIS Field Offices,” USCIS Interoffice Memorandum (Mar. 4, 2008),
hsdl.org/2view&did=21360.
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Although this policy was officially ended on Jan. 12, 2017 by former President Obama as
part of a process to normalize relations with Cuba, 4’ many officers have continued to
parole Cubans at the border and issue them documentation reflecting INA § 212(d)(5)
parole. Practitioners should carefully review the circumstances of entry of their Cuban
clients and any documents issued to them by border agents. They should also consider
filing Freedom of Information Act (FOIA) requests to CBP to gain an accurate
understanding of the circumstances of their clients’ entry.

Cubans who can establish they have been paroled into the United States may qualify
for adjustment of status. To qualify for adjustment under the CAA, an applicant
generally must:

(1) Be a native or citizen of Cuba;

(2) Have been inspected and admitted or paroled into the United States;
(3) Be physically present in the United States for at least one year; and

(4) Be admissible to the United States.%0

E. Lautenberg Parolees

What are Lautenberg Parolees?

The “Lautenberg Amendment” was enacted in fiscal year 1990 as part of the Foreign
Operations, Export Financing, and Related Programs Appropriations Act.>! Under the
Lautenberg Amendment, the Attorney General was required to designate certain
groups of individuals from the former Soviet bloc, Vietnam, Laos, or Cambodia who
would be subject to a lower standard of proof to evidence their refugee status. The
Amendment also provided for adjustment of status for those Soviet, Vietnamese,
Laotian and Cambodian nationals who would be denied refugee status but paroled
intfo the United States between Aug. 15, 1988 and Sept. 30, 2000. Implementing the
Amendment, legacy INS initiated a “public interest parole” program, anticipating
about 2000 people a month would be paroled under it.52 The Lautenberg Amendment
has expired and been extended a number of times, with one extension adding a
category of certain individuals seeking refugee status from Iran.53 After the
Amendment’s expiration on Sept. 30, 2011, USCIS ceased its parole policy under the

49 Statement by the President on Cuban Immigration Policy,
obamawhitehouse.archives.gov/the-press-office/2017/01/12/statement-president-cuban-
immigration-policy (Jan. 12, 2017).

50 P.L. 89-782, (Nov.2, 1966) govinfo.gov/content/pkg/STATUTE-80/pdf/STATUTE-80-Pg1161.pdf
STP.L.101-167, Title V, §599D and §599E.

52 "INS Implements Refugee Law Changes for Soviet Jews, Indochinese,” Vol. 67 No. 4 Interpreter
Releases 85. (Jan. 22, 1990).

53 Green Card for a Lautenberg Parolee, uscis.gov/green-card/green-card-eligibility/green-
card-for-a-lautenberg-parolee (last updated Nov. 27, 2017), P.L. 108-199, Division E, Title Il, §213.
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Amendment, and did not reinstate the policy despite Congress subsequently renewing
the Amendment’s provisions.

Because USCIS ended the Lautenberg parole program in 2011, parolees are no longer
permitted entry pursuant to that program. However, those who were paroled under the
program previously who meet the eligibility requirements under 245(a) continue to
remain eligible to adjust their status. To show their eligibility, applicants should submit all
documents required for an 1-485 application packet, as well as evidence of former or
current Soviet, Vietnamese, Laotian, Cambodian, or Iranian nationality and evidence of
denied refugee status. They should also provide evidence of their parole.

V. Parole at the Border

How does an individual apply for parole at a port of entry?

CBP is authorized to issue parole at the port of entry under INA § 212(d)(5), which allows
for parole for urgent humanitarian reasons or significant public benefit. If an individual
presents himself or herself at a port of entry without a valid entry document, CBP can
parole that individual into the United States pursuant to that statutory section. The
authority to approve “port parole” is delegated to port management. The justification,
as explained earlier, could include medical reasons, family reunification, or for other
humanitarian bases.

Title 42 of the U.S. Code, section 265, has been used to prohibit the entry of individuals
intfo the United States based on the COVID-19 pandemic. This section allows the
Director of the Centers for Disease Control and Prevention (CDC) to prohibit the entry of
individuals if they present a danger of infroduction of a communicable disease. Since
Title 42 was first asserted in March 2020, hundreds of thousands of individuals have been
denied enftry to the United States as of the date of this advisory’s publication.>* During
this process, a formal removal order is not issued against individuals. However, they are
fingerprinted as part of the expulsion process.

Despite the continued use of Title 42, some individuals have been granted humanitarian
parole in limited circumstances at ports of entry based on compelling medical purposes
or for family unity. No Form |-131 is required to seek port parole. While CBP is authorized
to collect a parole fee, it may also waive the fee in the interest of the government.
Practitioners report that CBP does not typically collect a fee for humanitarian parole
issued at the border.

54 See Fact Sheet, American Immigration Council, A Guide to Title 42 Expulsions at the Border,
americanimmigrationcouncil.org/research/guide-title-42-expulsions-border (Mar. 29, 2021).

55 See CBP Memo, Port of Entry Paroles and Re-Paroles, AILA Doc. No. 19080111 (posted Aug. 1,
2019) (explaining that a parole fee may be waived).
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How do | seek humanitarian parole for a client through the border?

At the time of this advisory's publication, practitioners have reported limited recent
success with seeking humanitarian parole along the southern border. The process by
these practitioners is to find a contact at CBP at the local port where the individual
infends to seek parole into the United States. Practitioners report consulting with local
counsel to determine the contact information for either CBP counsel or the port director
in a particular location and submitting a humanitarian parole package over email or
fax in advance of the individual actually presenting themselves at the border. In certain
unique and compelling cases, it may also be advisable to contact CBP headquarters in
advance of the individual seeking parole. This process involves significant advocacy to
point out the unique vulnerabilities of the person seeking parole and the reasons that a
grant of humanitarian parole is warranted. The processes governing humanitarian
parole vary greatly from port-to-port and are subject to change on a near-daily basis.
Affiliates who have a client in urgent need of humanitarian parole at the border may
contact CLINIC at national@cliniclegal.org for additional guidance.

What documents should be included in a humanitarian parole request made at the
border?

As with humanitarian parole requests made to USCIS, advocates should put together a
compelling package explaining the reasons that a grant of parole is warranted. The
package should typically include the following documentation:

Form G-28;

Memo from representative arguing for grant of parole;

Photo ID of client(s);

Birth or marriage certificates showing the family relationship, if a family unit;

Declaration of individual seeking parole;

Medical or psychological evaluation, if relevant;

Country conditions evidence;

Evidence of criminal history, if any;

Letter from parole sponsor. CBP does not typically request Form |-134 at the

border. However, it is advisable to document the parole applicant’s financial

support in the United States;

e Photo ID and proof of status in the United States for the sponsor;

e Financial documents for the sponsor, including most recent tax return and utility
bill showing address;

e Any other supporting documentation to support a grant of parole.

Can an individual granted port parole seek an extension?

Yes, it is possible for an individual granted humanitarian parole at the port of entry to
seek an extension or “re-parole” through CBP. This can be done at any CBP deferred
inspection office throughout the country; there is no need to return to the office at the
port of entry that granted parole. CBP maintains a list of deferred inspection sites on its
website and includes information about how to contact each site:
cbp.gov/contact/ports/deferred-inspection-sites.
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Whether CBP is willing to grant an extension depends on the compelling evidence that

is provided. The individual should be prepared to provide evidence of ongoing medical
treatment or other supporting documentation. USCIS does not have jurisdiction to grant
re-parole if the individual was initially paroled into the United States by CBP.

For individuals seeking to apply for asylum in the United States, applying for re-parole
through CBP is likely not necessary. However, an individual wishing to preserve the
ability to adjust status in a preference category must maintain a valid parole
document, as explained earlier.

Are individuals formerly in MPP being paroled into the United States to attend their
removal proceedings?

Under the Trump administration’s “Migrant Protection Protocols (MPP),” also referred to
as the “Remain in Mexico” program, individuals arriving at the southern border who
requested asylum were issued Notices to Appear and refurned to Mexico with
instructions to return to a specific port of entry at a time and date for their next
hearing.>%¢

The Biden administration formally announced the end to the MPP program, and it
began issuing humanitarian parole to certain individuals in the program.%” The
administration began the process in phases, with the first phase focusing on individuals
with active removal cases with the Executive Office for Immigration Review. On June
23, 2021, DHS began Phase Il, which expanded processing to those persons with
terminated removal cases or in absentia removal orders.

Individuals qualifying for processing in the first two phases were required to register with
UNHCR through its website, “CONECTA,” at conecta.acnur.org/. Once they registered,
individuals were scheduled with a UNHCR Mexico representative who interviewed them
and reviewed CBP's database, CBP1, in order to confirm the individual’s eligibility.
Registrants were then scheduled to arrive at a processing center at the United States-
Mexico border.

Once individuals completed this process through UNHCR and CBP, they were issued INA
§ 212(d)(5) parole for one year. They were required to attend periodic check-ins with
ICE while their removal cases are pending. Some parolees may be subject to
alternatives to detention, such as anklets monitoring their location.

However, by the end of December 2021, the Biden administration had re-implemented
the MPP program and ended the process of paroling in those who were formerly in the
program. This change came about based on litigation filed by two states that

56 Migrant Protection Protocols, dhs.gov/news/2019/01/24/migrant-protection-protocols
(archived content, Jan. 24, 2019)

57 Much of the information in this section is faken from the current website on the topic. Migrant
Protection Protocols, dhs.gov/migrant-protection-protocols, (July 19, 2021). However, some of
the information is provided by practitioners whom the authors interviewed who are working with
asylum seekers on the border.
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challenged the end of the MPP program. In August 2021, a federal judge in Texas
ordered the government to reinstate MPP.% The Department of Justice appealed, and
the Secretary of Homeland Security reissued a memo outlining the reasons for
terminating MPP. However, the Fifth Circuit upheld the district court order and the MPP
program has since been re-started.®?

Do families separated at the border under the Trump administration’s “zero tolerance
policy” have any parole options to reunite within the United States?

Under the Trump administration’s “zero tolerance” policy, adults crossing the United
States-Mexico border without inspection were separated from their children so that they
could be detained in federal facilities and prosecuted for illegal entry. This policy
resulted in thousands of children being removed from their parents’ care and placed in
Office of Refugee Resettlement facilities. The adults were often deported to their
countries of origin after conclusion of the criminal proceedings. 40

On Jan. 26, 2021, the Biden administration formally rescinded the “zero tolerance”
policy.¢! In response to a federal lawsuit brought by the American Civil Liberties Union
(ACLU) against, among other parties, ICE, the Biden administration then issued an
executive order forming the Interagency Task Force on the Reunification of Families
(Task Force).¢2 Among its various functions per the executive order, the Task Force is to
provide recommendations concerning its member agencies’ authorities to reunite
families, including "“the possible exercise of parole under section 212(d)(5)(A)."”¢3
Pursuant to a progress report issued by the Task Force on June 2, 2021 (“Progress
Report”), “[t]he Task Force is relying on the Secretary of Homeland Security’s parole
authority to permit separated families the option to return to the United States to reunify
with their children and receive behavioral health services. . . . Families will receive
parole for 36 months, which can be renewed.” ¢ The Task Force is working closely with
the ACLU to identify children and process humanitarian parole requests pursuant to the
executive order.

According to the Progress Report, USCIS receives and adjudicates parole requests
made by separated families, with a presumption in favor of parole.s5 USCIS will also

58 Texas v. Biden, 2021 WL 3603341 (N. D. Tex., Aug. 13, 2021).

59 Texas v. Biden, 20 F.4th 928 (5th Cir. 2021).

60 William A. Kandel, Cong. Rsch. Serv., R45266, The Trump Administration’s “Zero Tolerance”
Immigration Enforcement Policy (Feb. 2, 2021).

61 Memo. from Acting Att. Gen., Rescinding the Zero-Tolerance Policy for Offenses Under 8 U.S.C.
§ 1325(a) (Jan. 26, 2021), justice.gov/ag/page/file/1360706/download.

62 Executive Order 14011, “Establishment of Interagency Task Force on the Reunification of
Families,” Feb. 2, 2021.

63 d.

64 “Initial Progress Report,” Intferagency Task Force on the Reunification of Families, Dept. of
Homeland Security, ii, June 2, 2021, dhs.gov/sites/default/files/publications/21 0602 s1 family-
reunification-task-force-120-day-progress-report.pdf.

65 |d. at 13.
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consider, in its discretfion, parole requests by the parent’s, legal guardian'’s, or child’s
household members where compelling humanitarian factors exist for such parole. The
Progress Report indicates that separated families can qualify for an exemption from the
fee requirement for the I-131 and should submit requests to a post office box
designated for the streamlining of requests.

Once an individual's parole request is approved by USCIS, the individual attends an
interview at a U.S. consulate or embassy to conduct background checks. If no
derogatory information is found, the individual is issued a boarding foil in his or her
passport. The Task Force indicates in the Progress Report that it strives to support families
by assisting them with their parole request process, coordination of fravel, and
completion of any COVID-19 pandemic-related tests or screenings.¢ Upon arrival at the
border, CBP will conduct its own background checks and assessment and, assuming no
adverse information is discovered, issue the individual a parole document valid for 36
months.¢” Once issued parole and within the United States, individuals can apply for
employment authorization under the (c)(11) category.

The Task Force acknowledges that the above process may at fimes be bypassed for
emergency, safety-related reasons, and that it has worked in the past with counsel for
families to process their requests directly at ports of enfry at the United States-Mexico
border in such situations.¢ However, the Task Force also anticipates streamlining the
process overall to ensure reunification occurs in a smooth and straightforward way for
separated families.

Can someone granted parole be detained by CBP when presenting themselves at the
border?

Before moving on to additional forms of parole, it is critically important to note as a
reminder that CBP always conducts its own background checks and assessments of
applicants for parole when they present themselves at the border after receiving grants
of parole from USCIS and/or boarding foils from DOS. Should CBP have any concerns
about national security or public safety, they may detain individuals and/or transfer
individuals in removal proceedings to ICE for confinued detention. Practitioners should
comprehensively evaluate their clients’ histories and advise them of the risks of
detention associated with seeking parole in such circumstances.

¢ |d. at 14.
¢71d. at 15.
68 |d.
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V. Significant Public Benefit Parole

What is significant public benefit parole?

While there is no statutory or regulatory definition of “significant public benefit” as used
in INA § 212(d)(5), DHS agencies have construed the phrase to describe two
circumstances. The first is where an individual residing outside of the United States must
enter temporarily to participate in a civil or criminal proceeding, typically as a testifying
witness or confidential informant.¢? This type of parole is authorized for up to one year,
and the applicant’s immediate family members can also be paroled if necessary.”0
There are other groups of individuals under this category, such as those whose parole is
in the interest of national security or necessary to further intelligence efforts, but those
are limited by statute and rare.”! The second “significant public benefit parole” is
available to entrepreneurs.

What is the International Entrepreneur Parole Program?

The International Entrepreneur Parole (IEP) program was created by a final rule issued at
the end of the Obama Administration in January 2017.72 Although DHS under the Trump
Administration issued a proposed rule eliminating the IEP regulations,”® Biden-era DHS
withdrew this proposed rule on May 11, 2021, stating that the regulations ensure that all
avenues to come to the United States remain viable for “qualified entrepreneurs who
would substantially benefit the United States by growing new businesses and creating
new jobs for U.S. workers.” 74 Many are hopeful for an increase in adjudications and
approvals of applications under this program, which during the Trump administration
saw only 28 applications and one approval.’s

Under the IEP, entrepreneurs with a substantial ownership interest in a newly formed
start-up entity within the United States that brings the United States significant public
benefit may be paroled to work for their start-up business. Three entrepreneurs per start-
up entity may be paroled, and each paroled enfrepreneur’s spouse and children are
also eligible for parole. A grant of parole under this rule permits enfrepreneurs and their
families to remain in the United States up to 30 months. See the January 2017 Federal
Register notice for more information.7”¢

67 2008 MOU, § 4(B)(4).

70 “Tool Kit for Prosecutors,” US ICE, 24, 25, (April 2011) (ICE Toolkit),
https://www.ice.gov/doclib/about/offices/osltc/pdf/tool-kit-for-prosecutors.pdf.

712008 MOA, § 4(B)(4); 50 USC §403h.
7282 Fed. Reg. 5238 (Jan. 17, 2017).

73 83 Fed. Reg. 24415 (May 29, 2018).
74 86 Fed. Reg. 25809 (May 11, 2021).

75 “Immigration Parole,” Congressional Research Service, 8, (Oct. 15, 2020),
crsreports.congress.gov/product/pdf/R/R46570.

76 82 Fed. Reg. 5238 (Jan. 17.2017).
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What is the application process for significant public benefit parole?

Where an individual is necessary to assist in the prosecution or investigation of a criminal
case, the federal, state, or local law enforcement agency seeking the cooperation of
that individual must submit a request for parole to ICE. Federal law enforcement
agencies email the parole application to the ICE Parole Unit, while state or local law
enforcement agencies email the application to their local ICE HIS Parole Coordinator,
which then forwards it to the ICE Parole Unit. The specific procedures and forms
required are outlined in the ICE Toolkit for Prosecutors.

The process and forms used to apply for the IEP program also differ from those used for
humanitarian or advance parole and are described on the USCIS website.”” Instead of
filing Form I-131, the entrepreneur must file Form 1-941, Application for Entrepreneur
Parole, with a filing fee of $1,200 and biometrics fee of $85. With the application, the
entrepreneur should submit:

e A detailed description of his or her central and active role in the start-up
entity, along with supporting evidence;

e Evidence of his or her ownership stake in the start-up entity;

e Evidence his or her company meets the definition of a start-up enfity;

e Evidence his or her start-up entity has received a qualified investment,
qualified award, or grant from a qualified investor or qualified
governmental entity, or other reliable and compelling evidence of the
start-up entity’s substantial potential for rapid growth and job creation, as
applicable; and

e Evidence proving his or her identity.

Each immediate family member of the enfrepreneur who seeks parole must submit an |-
131, along with the $575 filing fee and $85 biometrics fee, if applicable. The family
members must write “IER” in the margin in Part 2, “Application Type” of Form I-131. The
family members must also submit evidence that they are an immediate family member
of the entrepreneur, such as marriage or birth certificates, and that the entrepreneur
either has an application for parole pending or granted. Evidence might include a
copy of the entrepreneur’s I-941, the |I-797 approving the 1-941 application, the I-512L,
Authorization for Parole of an Alien info the United States, or the Form 1-94 indicating the
entfrepreneur has been paroled.

Because the entrepreneur may only work for the start-up they helped to create, a
separate I-765 is not required; proof of their employment authorization is simply their
passport and 1-94 indicating enfrepreneur parole (PE-1). The spouse of an entrepreneur,
once paroled into the United States, can apply for employment authorization on Form I-
765. Children of the entrepreneur are not eligible for employment authorization under
the IEP program. All forms, including the I-941, I-131 for immediate family members, and
I-765 for spouses, are submitted to the USCIS Dallas Lockbox.

77 yscis.gov/humanitarian/humanitarian-parole/international-entrepreneur-parole.
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Can significant public benefit parole be renewed?

As with other forms of parole, significant public benefit parole cannot be “renewed,”
but IEP parolees can be re-paroled for a subsequent period of 30 months.”8 A parolee
cooperating with law enforcement may be re-paroled for up to one year.”? The
sponsoring agency must submit a new packet 30 days prior to the expiration of the
initial parole period. 8

For the IEP program, USCIS includes the following evidence in their checklist for re-
parole requestss’:

e Evidence the applicant continues to meet the definition of entrepreneur;
e Evidence the entity continues to meet the definition of a start-up entity;
e Evidence the qualifying U.S. start-up entity has:

o Received at least $500,000 in qualifying investments, qualified
government grants or awards, or a combination of such funding,
during the initial parole period;

o Created at least five qualified jobs with the start-up entity during the
initial parole period;

o Reached at least $500,000 in annual revenue in the United States and
averaged 20 percent in annual revenue growth during the initial
parole period; or

o Continued to show substantial potential for rapid growth and job
creation based on other reliable and compelling evidence.

VI. Advance Parole

What is advance parole?

Advance parole is a special tfravel document issued by USCIS that allows certain non-
citizens to travel internationally and return to the United States after a brief trip overseas.
Advance parole is typically requested while the individual is inside the United States.
Individuals who may qualify for advance parole include applicants for adjustment of
status, applicants for asylum, TPS holders, and DACA recipients.8? In addition, holders of
humanitarian parole under section 212(d)(5) may apply for advance parole.

78 82 Fed. Reg. 5238 (Jan. 17, 2017).
79 |CE Toolkit, 24.
80 Id.

81 “1-941, Application for Enfrepreneur Parole: Checklist of Required Initial Evidence,” uscis.gov/i-
9241 (last updated May 4, 2021).

82.0n July 16, 2021, the U.S. District Court for the Southern District of Texas issued a decision in
State of Texas, et al., v. United States of America, et al., 1:18-CV-00068, (S.D. Texas July 16, 2021)
(“Texas II"). The decision granted a permanent injunction prohibifing the government’s
administration of DACA and the reimplementation of DACA without compliance with the
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What are the criteria to be granted advance parole?

The eligibility criteria vary depending on the underlying basis for the advance parole
request. Adjustment of status applicants are routinely granted advance parole as part
of the application for permanent residency. TPS holders who apply for advance parole
are typically granted it e as a matter of course as well. Adjustment applicants and TPS
holders do noft typically need to document the reason they wish to travel overseas.

Advance parole requests for DACA recipients are considered differently. For these
applications, the agency requires that the DACA holder document humanitarian,
educational, or employment purposes to be granted advance parole.

Does my client need to document the exact date and purposes of travel when applying
for advance parole?

An applicant applying for advance parole based on adjustment of status or TPS
typically does not need to document the exact date or purposes of travel. While the
Form I-131 asks for the intended date of departure, it is acceptable either to estimate
the date or write by hand “unknown.” Practitioners have reported success using either
option; advance parole is typically granted in one-year increments.

Because DACA recipients have to document a specific humanitarian, education, or
employment purpose for travel, they will be expected to state clearly the reasons for
travel and the dates they wish to do so. A DACA holder will be granted advance
parole for only such time as is necessary to complete the purpose of their fravel.

How can | expedite the issuance of an advance parole travel document?

In the event of an extremely urgent fravel need, clients may call the USCIS Contact
Center to request an in-person appointment to apply for an emergency advance
parole document at a USCIS field office. Applicants must bring a completed I-131, filing
fee, evidence to support the emergency travel request, and two passport-size photos. If
the applicant has already filed the I-131 application and a need for expedited
processing then arises, the same procedure is followed.

How can traveling on advance parole qualify an individual for adjustment of status?

USCIS, in most cases, considers a return on advance parole to constitute being
“inspected and admitted or paroled” for purposes of qualifying an individual for
adjustment of status under INA § 245(a). Note that this primarily benefits those in the
“immediate relative” category, which includes the spouse or children of U.S. citizens or

Administrative Procedures Act but stayed the implementation of the order for those who had
obtained DACA on or before July 16, 2021. The decision raises the question of whether the
authority fo grant advance parole based on DACA is lawful but does not specifically enjoin
granting advance parole to those who currently hold DACA. USCIS has indicated it will contfinue
to grant advance parole to those who currently hold DACA.
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the parents of adult U.S. citizens (21 years of age or older). Individuals immigrating
through other family-based preference categories or through employment are still
subject to the 245(c) bars to adjustment. In other words, they must show that they have
always maintained lawful immigration status in the United States and have never
worked without permission.

A notable exception to the general rule that a return on advance parole constitutes an
inspection and admission or parole is that of a TPS beneficiary who travels and returns
to the United States on or after August 20, 2020. This is due to the agency’s
interpretation of a particular provision of the TPS statute and outlined in the adopted
AAQ decision Matter of Z-R-Z-C-, Adopted Decision 2020-02 (AAO Aug. 20, 2020) and
now incorporated into the USCIS Policy Manual.83 In Matter of Z-R-Z-C-, USCIS interprets
certain technical amendments to the TPS statute to mean that a TPS holder returning to
the United States on advance parole does not fulfill the “inspected and admitted or
parole” requirement of section 245(a). However, Matter of Z-R-Z-C- is being applied only
prospectively to those who have departed and returned to the United States on or after
August 20, 2020. Those who traveled and returned on advance parole prior to that date
will be considered to have been “inspected and admitted or paroled” for section
245(a) adjustment purposes. The reasoning of Z-R-Z-C- does not apply to other
individuals who travel on advance parole, such as those who hold DACA. Its reasoning
is based on a specific provision of the TPS statute that is not broadly applicable outside
of the TPS context.

CLINIC has a number of resources available on advance parole and adjustment,
including a Practice Advisory on Adjustment of Status for TPS Beneficiaries, as well as a
Practice Advisory on Advance Parole for DACA recipients. Citations for those resources
are given in the “Legal Resources” section below.

VII. Parole in Place

What is parole in place?

“Parole in place” refers to a method by which USCIS can grant section 212(d)(5) parole
to an individual who is already physically present in the United States. The benefits of
being granted parole in place are the same as those for individuals who enter the
United States on a parole fravel document: eligibility for employment authorization and
— for immediate relatives — to adjust status.

Since 2013, USCIS had adopted policies for parole in place for spouses, parents, sons or
daughters of certain military personnel, veterans, and individuals seeking to enlist in the

83 USCIS Policy Manual, Vol. 7, Part B, Ch. 2, § 5.
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U.S. military. In the absence of a criminal conviction or other adverse factors, USCIS will
generally grant parole in place to certain relatives of military personnel and veterans. 84

In 2021, under the guidance of the Interagency Task Force on the Reunification of
Families, DHS created a parole program for families separated by the “Zero Tolerance™
policy in place under the former administration. According to a report issued by the
Task Force, 85 the Task Force established a process in coordination with USCIS for
separated families to request parole, whether from inside or outside of the United
States. This process includes registration of formerly separated family members on a
dedicated website: Together.gov (or Juntos.gov in Spanish). Because the program is
relatively new and limited in scope, the authors of this advisory recommend frequently
accessing the websites for updates and limiting discussion in this advisory to military
parole in place. Practitioners with clients who could benefit from the parole in place
program for formerly separated families should reach out to class counsel for the Ms. L
v. ICE class action lawsuit (Stephen Kang - skang@aclu.org) for more information.

Who qualifies for military parole in place?

In order to qualify for military parole in place, the applicant must show the following:

1. He orshe is the spouse, parent, son or daughter of a “qualifying military
personnel.” This term includes being an Active Duty member of the U.S. Armed
Forces, in the Selected Reserve of the Ready Reserve, or an individual who
(whether sfill living or deceased) previously served on active duty in the U.S.
Armed Forces or the Selected Reserve of the Ready Reserve. In order for the
applicant to qualify for parole in place, the military family member must not
have received a dishonorable discharge.

2. The applicant for parole in place has not previously been admitted?s; and

3. There are no adverse discretionary factors or serious criminal convictions.

What is the application process for military parole in place?

The parole in place applicant should submit the application to the USCIS district office
having jurisdiction over his or her place of residence. A sample cover letter for parole in

84 U.S. Citizenship and Immigration Services, Discretionary Opftions for Military Members, Enlistees,
and their Families, uscis.gov/military/discretionary-options-for-military-members-enlistees-and-
their-families (last updated Apr. 12, 2021); Adjudicator’s Field Manual Chapter 21.1(c)(1).

85 Inferagency Task Force on the Reunification of Families, Interim Progress Report,
dhs.gov/sites/default/files/2021-12/21 1129 sl _interim-progress-report-family-reunification-task-
force.pdf (Nov. 29, 2021).

86 An applicant for parole in place who has previously been admitted may qualify for deferred
action instead.
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place application is included in the appendix. The request should be accompanied by
the following documentation, as provided by the USCIS website:8”

Completed Form |-131 (without fee). The applicant must handwrite “Military PIP”
in Part 2 instead of checking a box;

Evidence of the family relationship, such as:
o Marriage certificate
o Documentation of termination of previous marriage
o Son or daughter’s birth certificate
o Military member’s birth certificate with parent’s name

o Proof of enrollment in the Defense Enrolliment Eligibility Reporting System
(DEERS);

e Evidence that the applicant is a current or former member of the U.S. armed
forces, such as a photocopy of the front and back of the service member’s
military identification card or DD Form 214;

e Two identical, color passport-style photographs; and

e Evidence of any additional favorable discretionary factors that the applicant
would like USCIS to consider.

Some local offices prefer to receive the parole-in-place applications through the mail,
while others prefer to receive the application at an in-person appointment. If an in-
person appointment is required at the local office, practitioners may contact the USCIS
contact center at 1-800-375-5283 and ask to make an appointment for the local filing of
an application for parole in place.

Is the filing of an 1-130 petition or 1-340 self-petition required before the applicant can be
granted military parole in place?

For the initial parole in place application, there is no requirement that an immigrant visa
petition be filed prior to applying for parole in place. If the applicant is applying for re-
parole and if the military family member is eligible to file an I-130 petition, or if the
individual is a surviving relative of a deceased military member, USCIS policy is typically
to request the filing of the I-130 or I-360 petition before granting the re-parole. However,
there is no requirement that the I-130 petition be approved. Individuals who are
ineligible to file a Form I-130 or a Form 1-360 are not required to do so; they may still
request parole in place or deferred action, as applicable.

87 Supra fn 82.
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My client is subject to the permanent bar. Is she still eligible for military parole in place?

The weight given to the applicant’s immigration violations may vary from office to
office. Some local offices ask for a list of applicants’ entries into and exits from the
United States. These offices take the position that a grant of parole in place is intended
to set the client on the path towards permanent residency, and if the applicants
cannot show that they are eligible for adjustment of status, they will not grant parole in
place. Other offices have granted parole in place even to those subject to the
permanent bar. They may require the filing of an I-130 petition prior to granting a
subsequent renewal of parole in place.

There are benefits to being granted parole in place, even to those applicants who
cannot adjust status. These benefits include the ability to obtain employment
authorization, which in turn allows them to obtain a social security number. There is
nothing in the Adjudicator’s Field Manual or the DHS memo on parole in place to
suggest that being subject to the permanent bar should be an automatic bar to a
grant of parole in place, or that an eventual adjustment of status is required.

A practitioner who encounters a client with a qualifying military family member who
cannot adjust status may consider applying for deferred action for their client instead of
parole in place. A deferred action application is also made through the local office
and requires similar documentation. The advantage of deferred action is that it is
granted in two-year increments instead of one-year, so recipients may find it easier to
maintain an employment authorization document.#?

VIIl. Parole from Detention Following a Removal Order

When are individuals released from detention following a removal order?

Individuals with “administratively final” orders of removal may be detained under INA §
241 for aninitial “removal period” of 20 days following the date the removal becomes
administratively final, with extensions permitted.? If ICE does not execute the removal
order within the removal period, ICE may release individuals under certain
circumstances and conditions pursuant to INA § 241(a)(4). Individuals falling within this
provision may be released after the removal period if they demonstrate that they do
not present a public safety or flight risk pending their removal from the United States.?!
Individuals may also be released where they have shown that there is no significant
likelihood that their country of removal or a third country will accept them in the

88 Adjudicator’s Field Manual Chapter 21.1(c)(1); Secretary of Homeland Security Memorandum,
Families of U.S. Armed Forces Members and Enlistees (Nov. 20, 2014),
dhs.gov/sites/default/files/publications/14 1120 memo parole in_place.pdf.

82 Adjudicator’s Field Manual Chapter 21.1(c)(2).
0 INA § 241(a)(2); see also 8 CFR § 241.3(q).
918 CFR § 241.4(d)(1).
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reasonably foreseeable future, absent “special circumstances” justifying continued
detention.?2 Countries that refuse to accept their citizens after they have been ordered
removed have included Cubaq, Iran, China, Laos, and Vietham, among others, though
this list is subject to change.? To learn more about requesting release from detention
after a removal order is administratively final, see CLINIC's practitioner’s guide, A Guide
fo Obtaining Release from Detention. 4

Is this post-removal order release parole?

The language in INA § 241(a)(6) states: “An alien ordered removed . . . if released, shall
be subject to the terms of supervision in paragraph (3).” The regulations governing such
supervised release are at 8 CFR §§ 241.4, 241.5, 241.13, and 241.14. Thus, individuals with
final orders of removal who cannot return to their country of origin due to its refusal to
repatriate citizens from the United States with removal orders, or because removal is
otherwise impracticable or contrary to the public interest, often are released on orders
of supervision pursuant to INA § 241(a)(6), and they are eligible for employment
authorization pursuant to 8 CFR § 274a.12(c)(18). Despite these temporary benefits, this
release is distinct from and cannot be considered “parole” for any future adjustment or
re-adjustment eligibility.

IX. Work Authorization For Parolees

Are parolees eligible for work authorization?

The regulations provide for the issuance of an employment authorization document
(EAD) for those individuals granted section 212(d)(5) parole.?> New amendments to the
regulations, effective May 31, 2022, provide that an individual paroled into the United
States after having established a credible fear of persecution or torture pursuant to INA
§ 235(b)(1)(A) is not eligible for either an initial or renewal EAD under the (c)(11)
eligibility category.? Most noncitizens must be in possession of a valid EAD in order to
work lawfully in the United States.

928 CFR 241.13(q)

?3 “Immigration: “Recalcitrant” Countries and the Use of Visa Sanctions to Encourage
Cooperation with Alien Removals,” Congressional Research Service, 1, (Jan. 23, 2020),
fas.org/sgp/crs/homesec/IF11025.pdf.

94This resource can be accessed on CLINIC's website cliniclegal.org/resources/enforcement-
and-detention/practitioners-guide-obtaining-release-immigration-detention.

%58 CFR § 274a.12(c)(11)

968 CFR § 235.3(b). A previous amendment to 8 CFR § 247a.12(c)(11) had introduced this limiting
language, but the rule implementing that amendment was subsequently vacated by a federal
court. See generally, Memorandum Opinion, Asylumworks et al. v. Mayorkas, Civ. Act. No. 20-cv-
3815 (BAH) (D.D.C. Feb. 7, 2022), govinfo.gov/content/pkg/USCOURTS-dcd-1 20-cv-
03815/pdf/USCOURTS-dcd-1 20-cv-03815-1.pdf (last visited 4/7/2022
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Can an individual with a pending application for parole (such as parole in place) apply
for work authorization?

No, the regulations do not provide for the issuance of employment authorization while a
parole application is pending. The parole must actually have been granted in order to
apply for an EAD.

What documents are needed to submit an application for work authorization for a
parolee?

In order to file an application for employment authorization based on a grant of parole,
the applicant must submit the following documentation:

e G-28 and Form I-765, Application for Employment Authorization. The relevant
employment authorization category is (c)(11);

e Copy of Form I-94, passport, or other travel document showing a grant of section
212(d)(5) parole;

¢ Copy of government-issued ID (such as a passport), copy of visa, copy of
national ID, or birth certificate plus photo ID;

o Two passport-style color photographs; and

e Filing Fee or Form I-9212, Request for Fee Waiver.

How long is employment authorization based on a grant of parole valid?

An EAD is valid for the length of the validity of the parole period. If a parolee is able to
renew his or her parole, he or she may re-file an application for employment
authorization.

Practitioners have reported severe delays in processing parole-based EAD applications.
Given that the EAD is matched only to the validity of the parole period, this can make it
very difficult for individuals granted a one-year parole to maintain valid employment
authorization. Individuals granted multi-year parole pursuant to special programs like
CAM or HFRP may find the parole EAD provision more practically useful for their clients.

Can former MPP parolees apply for an EAD?

As INA § 212(d)(5) parolees, former MPP parolees are eligible under the regulations to
apply for employment authorization.?” However, because many of these parolees are
also asylum seekers, there may be strategic reasons to seek employment authorization
under the (c)(8) category based on their pending asylum applications, including more
expeditious adjudication or exemption from certain fees. Nevertheless, there are some
individuals who may not qualify for employment authorization based on their asylum
applications due to recent changes in the regulations governing such work permits.
Practitioners working with MPP parolees, therefore, should consider all their clients’

77 Id.
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options when evaluating work permit eligibility, including eligibility under category
(c)(11).78

Is employment authorization based on a grant of parole discretionary?

In August 2019, the USCIS Policy Manual was updated to reflect the agency’s legal
interpretation that a grant of work authorization based on a grant of parole is not
automatic but rather discretionary. However, USCIS rescinded this guidance in August
2021 and it is no longer in effect. There is no support in the regulations for the assertion
that employment authorization based on a grant of parole is discretionary.??

LEGAL RESOURCES FOR PAROLE
Government Resources

The USCIS website has the most up fo date information on many of these policies and
programs, Uscis.gov.

The Policy Manual is the source of USCIS interpretation of the immigration laws,
including eligibility for adjustment of status and employment authorization,
uscis.gov/policy-manual.

The State Department maintains a website on the Central American minors program,
state.gov/refugee-admissions/central-american-minors-cam-programy/.

CLINIC Resources

Documents relating to parole requests for detained individuals can be found on
CLINIC's website, cliniclegal.org/resources/enforcement-and-detention/practitioners-
quide-obtdaining-release-immigration-detention.

CLINIC has published a Practice Advisory on Adjustment of Status for TPS Beneficiaries,
cliniclegal.org/resources/humanitarian-relief/temporary-protected-status-and-deferred-
enforced-departure/practice.

CLINIC has published FAQs on Advance Parole for DACA recipients,
cliniclegal.org/resources/humanitarian-relief/deferred-action-childhood-
arrivals/advance-parole-fags.

98 Whether someone qualifies for employment authorization based on a pending application for
asylum is beyond the scope of this practice advisory. Practitioners are encouraged to refer to a
practice advisory published by the American Immigration Council, AILA, and American
Immigrant Representation Project, “Employment Authorization for People Formerly in MPP,”
immigrationjustice.us/wp-content/uploads/2021/04/MPP-EAD-Practice-Advisory.pdf.

?2USCIS Policy Alert, Rescinding Guidance on Discretionary Employment Authorization for
Parolees (Aug. 12, 2021,) uscis.gov/sites/default/files/document/policy-manual-
updates/20210812-EmploymentAuthorizationForParolees.pdf.
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CLINIC has a recent practice advisory on Assisting Afghan Evacuees, which contains
more specific guidance for those considering filing humanitarian parole requests for
Afghan nationals, cliniclegal.org/resources/humanitarian-relief/practice-advisory-
assisting-afghan-evacuees.
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X. Appendix

A. HUMANITARIAN PAROLE COVER LETTER

For U.S. Postal Service (USPS):

USCIS

Attn: HP

P.O. Box 660865
Dallas, TX 75266-0865

For FedEx, UPS, and DHL deliveries:

USCIS

Attn: HP (Box 660865)

2501 S. State Hwy. 121 Business
Suite 400

Lewisville, TX 75067-8003

RE: REQUEST FOR HUMANITARIAN PAROLE FOR [PETITIONER] ON BEHALF OF [APPLICANT FOR
PAROLE.]

Or REQUEST FOR HUMANITARIAN PAROLE BY [APPLICANT FOR PAROLE]

e Form G-28, Notice of Entry of Appearance of Attorney or Representative;
e Form I-131, Application for Travel Document.
e Filing fee of $575 for each parole beneficiary, or Form 1-912, Request for Fee Waiver.
e C(Clear copy of beneficiary’s passport, or other government-issued document that indicates the
beneficiary’s citizenship.
e Proof of immigration status of the petitioner, including U.S. passport, lawful permanent resident
card, or birth certificate.
e A copy of the front and back of the original birth certificate for the beneficiary.
e Form I-134, Affidavit of Support.
o Proof of Financial sponsor’s U.S. citizenship or lawful permanent resident status,
including U.S. passport, lawful permanent resident card, and birth certificate (USC or
LPR status not required but preferred)
o Supporting financial documentation for sponsor, including pay stubs, a copy of the most
recent year of tax returns, or a letter from the sponsor’s employer
e Statements from petitioner and beneficiary explaining the reasons parole is being requested for
the beneficiary. These statements should include an explanation of the length of time for which
the beneficiary needs parole and why the beneficiary cannot obtain a U.S. nonimmigrant or
immigrant visa from the US Department of State
e [f applicable, explain when and where the beneficiary attempted to obtain a visa and a copy of
the denial letter.
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e Copies of any previously filed immigrant petitions (Forms I-130, I-140, 1-360, etc.) or
nonimmigrant petitions filed by or for the beneficiary, if available.

o [IF PAROLE REQUEST IS BASED ON MEDICAL NEEDS] include the following documentation:
Doctor’s verification of medical problems, information about diagnosis and prognosis, and the
duration of the medical treatment. Should also include information about why medical
treatment is unavailable or impracticable in home country or neighboring country. Should also
include information about the estimated cost of the treatment and how payment for the
treatment will be made.

o [IF PAROLE REQUEST IS BASED ON FAMILY REUNIFICATION] If case involves a minor, consent of
the parent/s or guardian is needed. Include information about the age and mental/physical
limitations of the applicant. Include evidence of relationship to family members in the United
States (birth certificates) as well as the lawful status of family members in the United States

o [IF PAROLE REQUEST IS BASED ON EMERGENT SITUATION]: Include evidence of need to attend
funeral or visit a dying family member. Need to show proof of relationship to individual in the
United States
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B. PAROLE IN PLACE CHECKLIST

ADDRESS TO USCIS LOCAL FIELD OFFICE

See https://www.uscis.gov/about-us/find-a-uscis-office/field-offices for address of local field office

based on the residence of the applicant for parole in place

Note that some field offices prefer for the parole in application to be filed at an in person appointment

1.
2.
3.

Form G-28, Notice of Entry of Appearance of Attorney or Representative;

Completed Form 1-131, Application for Travel Document. No Filing Fee is Required;
Evidence of the family relationship showing the family connection as the spouse, parent,
son, or daughter of the military family member;

Photocopy of the front and back of the military family member’s military identification
card (DD Form 1173);

In the case of surviving family members, proof of residence in the United States at the
time of the service member’s death;

Two passport-style color photographs of the applicant;

Evidence of any additional favorable discretionary factors that the requestor wishes
considered.
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