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Manners of Entry at
the U.S.-Mexico
Border

Slide 5 PAROLE

Humanitarian Parole

Conditional Parole

INA 212(d)(5) INA 236(a)(2)(b)

Entered or attempted to

‘Arriving aliens’ } enter EWI

Not considered “parole” -
Matter of Olty CABRERA-
FERNANDEZ
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Documents
- 1-94
« Parole stamp in passport

« Interim Notice Authorizing
Parole

Duration

* OAR/OAW -2 years
« Otherwise, varies
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Humanitarian Parole — Legal Implications
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S
- IITETTTETOE 0
e
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Conditional Parole

Documents

« DHSI-220A, Order of Release on
Recognizance

Duration
« Does not show expiration date

« Pending removal proceedings —
NTA

Conditional Parole — Legal Implications

NOT “inspected
and admitted or
paroled”

Must follow Typically issued No work

conditions NTA with I-220A authorization




Slide 10 Asylum Processing Rule

*Went into effect in May 2022, but limited in scope.

~Started with single detained adults in certain detention facilities,
now expanding to certain non-detained family units.

+An applicant who passes a credible fear interview will now receive

an “asylum merits interview.”

«Officer can either grant or refer for “streamlined” EOIR Proceedings.

Slide 11 Circumvention of Lawful Pathways

Regulations
+Regulation that went into effect on May 11,2023 and applies to those entering on or
after that date (lasts 24 months)

«Creates a presumption of asylum ineligibility for those who cross the southwest land
border or adjacent coastal borders but does not apply to those who

Availed themselves of an existing lawful process such as CHNV parole,

N

Presented at a port of entry at a pre-scheduled time using the CBP One app or

presented without an appointment and established inability to use CBP One app, or

£

Have been denied asylum in a third country through which they traveled

Slide 12 Rebutting the Presumption of

Asylum Ineligibility

To rebut presumption of ineligibility, must show “exc i y

compelling circumstances”, including

*An acute medical emergency;

*An extreme and imminent threat to their life or safety, such as an
imminent threat of rape, kidnapping, torture, or murder; or

*Being a victim of a severe form of trafficking, as defined in 8 CFR §
214.11.
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Poll: What Trends Are You Seeing At
the Southern Border?

1. From what you see in your practice, are most Afghan clients arriving at the Southern
Border receiving 212(d)(5) humanitarian parole?
< Yes
No
2. Whatkind of parole?
212(d)(5)at least 1 year parole
212(d)(5) less than 1-year parole

Other
3. Aremost i CBP one app ingat a designated POE?
< Yes
No
4. ibe in the chat the main ive at the border.

Total New Afghan

1) H Court | Cases FY 2023

Afghans Increasingly in o1
Removal Proceedings San Francisco 85

Arlington 329

'San Diego

New Afghan Deportation Cases Filed i Immigration Court Sterling
B

B
Houston - Gessner
Guftalo

Now York

Donver

San Antonio
Portiand

Santa Ana
Ghicago

Kansas City

Source: Tne Immigrafion Lab, All Other

Total

Brief Overview of Removal Proceedings:
What Happens in Immigration Court?

Hearing on

Determine
inadmissibility

eligibility for

relief from
removal

or
deportability
charge
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Who's Who in Immigration Court

“Respondent: non-citizen, person in removal proceedings

s attorney or fully ited rep
“Trial Atforney (TA): Assistant Chief Counsel, Immigration and
Customs Enforcement (ICE), Department of Homeland Security
(DHS)
-Immigration Judge (1J): Executive Office for Immigration Review
(EOIR), Department of Justice (DOJ)
“Interpreter: employed/contracted w/ by Court

«IJ's clerk

Notice to Appear:
Charging Document
in Immigration Court

+ Filed with the Immigration Court
+ Describes category:
a. ariving alien
b. present without admission
c. admitted but deportable
+ Factual allegations
+ Underlying legal charges
+ Hearing date, time, place

Removal Proceedings: Sequence
of Events

Master calendar Merits Appeals, if

hearing/ hearing necessary
Scheduling Order
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Representing
Afghans in
Detention

Slide 20 Detained Representation

+ Detained removal proceedings are conducted on a faster timeline

* When represented by counsel, detained immigrants are approx. 10
times more likely to win relief, and almost 7 times more likely to be
released from custody

+ https://www.aclu.org/sites/default/f
report

eld_document/no_fighting_chance &

* Detained immigrants face increased barriers to access to counsel
+ E.g.inadequate phone access and poor audio, lack of confidential
communication, issues with mail, scheduling appointments, contact
Vs. non-contact visits, attorney electronics, interpretation

* Deportation Officers are notoriously difficult to reach and change
frequently

Slide 21 Detained Representation

t steps
« Submit G-28
« Register phone number with facility
+ Obtain copies of client documents ASAP
+ e NTA, 1-213, CFl worksheet, custody determination, applications filed,
personal documents, etc.
+ Establish contact with Deportation Officer
+ Submit FOIA request
* Requesting release
« Bond hearing
« Parole request
* Alternatives to detention
+ Additional tips
Contact Senior ERO for case review ICECaseReview®@ice.dhs.gov
Contact bond funds and orgs like MilesdMigrants when preparing for release.
Include letters of support from Afghan organizations like Afghan
American Foundation, Project Anar, Afghan-American Community Organization
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Trends in Afghan Detained Cases
Most Afghans in removal proceedings cross through the south-west border and travel through
Brazil. No consistency on parole. Increasing numbers have SIV. Prepare Asylum Ban-Lawful
Pathways arguments for entry after 5/11/23

s away from family.

Mostly men detained, even when enter with family. ICE transferring to facilti
+ Exg.entry in CA, detention in LA/TX, family in IL

Immigration Judges (1)) often unfamiliar with Afghanistan country conditions,
limited identification evidence, changing calendar

+ Exg.relying on early Taliban promises rather than current situation

+ E.g belief that Taliban is protecting Afghans from Daesh, or ISIS-K

+ Tips: obtain CC expert declarations/witnesses to support; establish other

persecutors where applicable

Us acting as prosecutor in some circuits, others favorable

* Tips: object as needed, preserve issues on record for appeal

* Hea

s held via VTC
Tips: establish trusting relationship with client; employ cultural sensitivity and trauma-
informed practices

TPS should lead to release, but not always in practice. PD not being applied to EWI cases.

Afghan case example
Mohammad is an ethnic Hazara university
professor who survived multiple attacks by
15IS-K and the Taliban, and was repeatedly
threatened before fleeing AFG.

- rosecuted under 13 USC 1453 g g 0
imprisoned for months before transfer e e Ao
into ICE custody N

+ Press re criminal prosecutions in
Texas and CRCL investigation:
« https://wwwlatimes.com/world:
nation/story/2023-08-31/texas-prosecutions-
muslim-asylum-seekers-1459

* Additional press re Mohammad:
+ https://apnews.com/article/afghanistan-
deportation-taliban-asylum-us-immigration-
court-cabf3bedec9262b12f08300d1260cd68

Pursued asylum pro se, 1) denied relief

BIA summarily dismissed appeal due
to purported waiver. PFR filed but
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voluntarily dismissed * https://humanrightsfirst.org/library/ice-

MTR granted based on changed
circumstances and previously
unavailable evidence

Multiple new paths to relief, but still in
prolonged detention

pushes-to-deport-asylum-seeking-afghan-
incarcerated-in-the-united-states/
* Support Mohammad's release:
[/vai

« https: quorum.us;

Special Consideration for
Afghans in Removal:
Adyvising on TPS and

Asylum
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Temporary Protected Extension and redesignation of
Status Eligibility for Afghanistan for TPS through May 20,

Afghans

2025.
Re-registration period for Afghans
currently holding TPS status: Sep. 25,
2023 - Nov. 24, 2023

Registration Period for People Applying
for TPSfor the First Time: Sept. 25, 2023 -
May 20, 2025.

Continuous Residence in the U.S. since
Sept. 20,2023,

Continuous Physical Presence in the U.S.
since Nov. 21,2023,

Demonstrate admissibility to the United
States. 601 waiver available.

Slide 26 All Afghans Seeking Asylum Must
Meet The Definition of a Refugee

“Arefugee i a person who is outside any country of such person's nationality or, in the case

of a person having no nationality,is outside any country in which such person last habitually
resided, and who is unable or unwilling to return to, and is unable or unwilling to avail
himself or herself of the protection of, that country because of persecution or a well-
founded fear of persecution on account of race, religion, nationality, membership in a

particular social group, or political opinion. INA§ 101(a}42)
+An asylee is a person who meets the definition of a refugee under INA§ 101(a)42), but
who is either physically present in the United States or is at a land border or port of entryof
the United States at the time he or she seeks refuge. INA§ 208(a) and (b)(1)A)

Slide 27 Asylum Eligibility Roadmap

. By the Government or

Past persecution or On account of a by a persecutor the
Well-founded fear Protected Ground government in unable
of persecution or unwilling to control

Merits a favorable
exercise of
discretion

Not Subject to any
bars
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+*Note that mandatory bars to asylum also apply to TPS*
INAS 208(b)2)A)
+Persecutors of others
“Those convicted of a particularly serious crime
“Those engaged in terrorist-related activity or who have provided material support to terrorist groups
+Commission of a serious nonpolitical crime.
+Firm Resettlement (does not apply to withholding of removal)

+Those presenting a danger to the security of the U.S.

Slide 29 Navigating Bars to Asylum

*Resource available on CLINIC website:
https://www.cliniclegal.org/resources/asylum-and-refugee-
law/practice-advisory-common-obstacles-when-
representing-afghans

*Address bars in direct examination v. waiting for cross

examination
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Exemptions and Exceptions
to the Material Support Bar

«Situational Exemptions (authority under INA §212 (d)3)B)())
*Duress (material support, military training and solicitation — Al Tiers).
*Group based Exemptions
*Voluntary Activity (medical care)
«Certain Limited Material Support
“Insignificant Material Support
~Afghan Civil Service
-Afghan Allies
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If Iimakes a finding that a TRIG bar applies, the IJcannot grant an exemption.
Must issue final order of removal. Exemption MUST come from USCIS

*lJshould make a finding that would have granted asylum “but for” the TRIG issue.
+ICE OPLA makes a recommendation on whether USCIS should grant the waiver

~USCIS will issue Notice of Determination granting exemption and joint motion to
reopen must be submitted to court
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Typical Adjudication Process for
TPS and Asylum

Temporary Protected Status Asylum
Affirmative: For noncitizens with no NTA or an

NTAnot yet filed with EOIR

« File the TPSapplication (and, if applicable, « File Asylum Application with USCISw/in

any EAD/I601 waiver applications) with one year of entry.
USCIS, the agency with jurisdiction. - USCISNew Guidance: Procsedings
« Grant of TPS=DHS prohibited from I?“j"g“sﬁ?;“g’:gf““ recelpt notice with
removing the nonitizen. maniod Cridren: USGiShas
+ Consider concurrent asylum fiing. iniial urisdiction over the asylum
application even if the UCis in removal
proceedings.

« Defensive: For noncitizens with an NTAfiled
with EOIR Automated formation
(ustice.gov)

- File the Asylum Application w/in one year
of entry with the Immigration Court with
jurisdiction over proceedings.

« Asylum Merits Interview with USCIS
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Prosecutorial Discretion: Who is a

Priority?
fority 2: .
Priority 1: Threat fo PTrl‘frre"aﬁo(;‘dg it Priority 3: Threat to
Nafional Security i Border Security
« terrorism « Totality of « Attempt enter EWI
= Espionsge facts/circumstances « After 11/01/2020
« Other * Aggravating/mitigating * Eligibility for relief is
factors

mitigating factor

P ial Di ion is revi ona by basis and
can be used to seek:

1. Non-filing of NTA.

2. Dismissal of Proceedings.

3. Unilateral Motions to Dismiss (can be very concerning).




Slide 34 Which Route to Take?

Affirmative 1-589 Defensive 1-589

@y One bite at
No longer More bites Adjudication pre
at risk of :

removal

Ahuge
backlog of
veral
USCIS honor:
original filing
date w/EOIR

Adversarial

Slide 35 Requesting Prosecutorial Discretion

to Dismiss with DHS

1. DHS Memo, ICE Principal Legal Aduisor Kerry E Doyle
nitps:

outloffices/oplalOPLAIM

co.gov/doc

2. DO Director’s Memo, Director David L. Neal, EOIR DM 23-04: DEPARTMEN

ENFORCEMENT PRORTIES AND PROSECUTORIAL DISCRETION INITIATIVES (ustice.gov).

2. Determine If ICE has fled the client's NTA with EOIR.

. Cheok EOIR case status online at Automaled Case Information (uslice gov).

a. Approved TPSapplication vs. a copy of the TS receipt

b. Background biometrics for 14)

e Visit 3 ut secutorial-discretion for OPLA fiing addh  instructions

based on location.

Slide 36 Discussion for the Chat:

1. Which scenario describes the current trend at your local OPLA office regarding

Afghan
. ismi ith a pending
(demonstrating prima facie eligibility).
. ismis i pproved TPS.
+  Unsure.
2. i it itting a request to ICE for

discretion to cancel an NTAfor an Afghan client?
Yes, | have been successful.
* No,!Ihave not been successful.

+ lhaveyettotrythis.
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Expanding
Representation for
Afghans in Removal
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Access to Legal
Representation for

Afghans in Removal
.« # Afghans in Removal Nationwide with
Legal Representation: 1,277
(22.6%) representation;
. Ofthis#,4,207 (77.4%)have no

attorneys.
' el %or detained Afghan

Only 137 asylum cases involving Afghan

nationals have been decided by judges
thu

s far.

221 total (16%) were denied
Remaining were approved for asylum
or another form of relief. Sourcs

s ACCESS TO COUNSEL IN
w Lab,

IMMIGRATION COURT
ab.org/blog/f
sfghan-migrants-
eportation-in-cour!
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Expanding Representation to Afghans in Removal
+Pro Se Asylum Clinics for the Skeletal Filing of the I-589

*Attorneys/Fully Accredited Representatives Must Submit EOIR61

+Se EOIRFAQ Rules/Procedures Limited Appearance;
hitps:/wwwjustice.gov/eoir/page!file/15

76/download.
+Recommend Signing a Limited Representation Agreement
+Clear Instructions and Advisories

“Urgent needs: Change of Venue, OYFD, proof of filing to secure ongoing housing in shelters
«Challenges: providing substantive assistance beyond 1-589 without actual representation may confuse
on level of preparedness

+Special Funding/Grants for Afghans in Removal’?
“Most

sen igh

funded only for affirmative OARIOAW
parolees. Push toward removal defense funding growing. Please respond in the Chat if you know of any

funding/grant opportunities to represent Afghans in removal proceedings.
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KNI RIGHTS.

Embracing the Gospel value of welcoming the stranger,

CLINIC promotes the dignity and protects the rights of
immigrants in partnership with a dedicated network of
Catholic and community legal immigration programs.

cliniclegal.org




