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USCIS Issues New NTA Guidance Memo
March 2025

On Feb. 28, 2025, U.S. Citizenship and Immigration Services (USCIS) issued a policy
memorandum titled “Issuance of Notices to Appear (NTAs) in Cases Involving
Inadmissible and Deportable Aliens.” The memo closely mirrors the June 2018 NTA
Guidance from the first Trump administration that expanded situations where USCIS was
directed to issue NTAs against individuals applying for immigration benefits. With the
return to this policy, more individuals are likely to be placed into removal proceedings,
which will further contribute to the already overburdened immigration court system.

Key points from the 2025 memo for practitioners:

1. Criminal Offenses: USCIS will issue an NTA against removable noncitizens if they
have been arrested, charged with, or convicted of a criminal offense and their
immigration benefit application is denied or withdrawn. In certain situations,
USCIS will refer the matter to Immigration and Customs Enforcement (ICE) rather
than issue an NTA.

2. Fraud or Misrepresentation: USCIS will issue an NTA in cases presenting
substantiated fraud or material misrepresentation, even if the petition or
application is denied due to lack of prosecution, abandonment, or withdrawal.

3. Temporary Protected Status (TPS): USCIS will generally issue an NTA if it denies
an initial or re-registration TPS application, or if the application is withdrawn, and
the applicant has no other lawful status or authorization to remain in the United
States. If the Department of Homeland Security (DHS) Secretary terminates a
country’s TPS designation, and the former TPS recipient has no other legal status
or authorization to remain in the United States, USCIS “should coordinate with
ICE and Customs and Border Protection (CBP) regarding the appropriate timing of
any NTA issuances to former TPS beneficiaries after the country’s TPS
designation ends.”

4. Lack of Lawful Status: USCIS will issue an NTA if an application, petition, or
benefit request is denied, and the noncitizen is not lawfully present in the United
States. There are no protections for beneficiaries of survivor-based benefits such
as U visas, T visas, or the Violence Against Women Act (VAWA). However, USCIS
must follow the confidentiality provisions at 8 USC § 1367.

5. Naturalization: USCIS will issue an NTA if it determines a naturalization applicant
was inadmissible at the time of adjustment or admission to the United States.


https://www.uscis.gov/sites/default/files/document/policy-alerts/NTA_Policy_FINAL_2.28.25_FINAL.pdf
https://www.uscis.gov/sites/default/files/document/policy-alerts/NTA_Policy_FINAL_2.28.25_FINAL.pdf
https://www.uscis.gov/sites/default/files/document/memos/2018-06-28-PM-602-0050.1-Guidance-for-Referral-of-Cases-and-Issuance-of-NTA.pdf
https://www.uscis.gov/sites/default/files/document/memos/2018-06-28-PM-602-0050.1-Guidance-for-Referral-of-Cases-and-Issuance-of-NTA.pdf

This policy memo does not apply to or change NTA-related procedures involving
Deferred Action for Childhood Arrivals (DACA), as the regulations provide special
protections to DACA recipients.

CLINIC Analysis:

A return to the 2018 policy means that practitioners must carefully assess each case at
the start of representation. This policy does not mean that clients should not apply for
benefits with USCIS; there is risk in not filing applications for available benefits as well. It
simply means that clients must be informed as to the risks and benefits and make an
informed decision on how they wish to proceed. Practitioners must ensure that clients
are statutorily eligible for the relief they seek before filing any application with USCIS. It
is crucial to ensure applications contain all necessary supporting documentation, as
failure to include a critical piece of evidence (such as a birth certificate, medical exam, or
passport copy) could result in the denial of a benefit and a referral to immigration court.
Finally, practitioners must make it a regular practice to file USCIS FOIA requests prior to
filing benefits applications before USCIS, particularly for naturalization clients, as USCIS
will be reviewing whether the underlying lawful permanent resident status was properly
granted.

A pre-filing discussion with a client at risk of removal should include the following points:

e A review of the potential benefits of pursuing the application or petition, including
the prospect of obtaining permanent legal status if the application is approved.

e A careful review of risks involved, particularly the likelihood of a referral to
immigration court if the application or petition is denied.

e A discussion to clarify whether the practitioner will represent the client if removal
proceedings are initiated against the client. Many nonprofit practitioners are
partially accredited representatives and thus not authorized to practice in
immigration court. If this is the case, clients must be informed that they will need
to seek alternate legal representation if issued an NTA.

e The practitioner should ensure that the client fully understands the information
presented and is able to make an informed decision. It is best practice to
document this discussion in writing and have it signed by the client, either as part
of the retainer agreement or as a separate informed consent document. Please see
sample below.


https://www.uscis.gov/records/request-records-through-the-freedom-of-information-act-or-privacy-act

DRAFT Informed Consent Document for Individuals Subject to NTA Issuance under
February 2025 USCIS Guidance (non-DACA-related applications)!

On , 1, , met with

my lawyer/representative, , and we

discussed the following:

1. Tam eligible to apply for with U.S.
Citizenship & Immigration Services (USCIS).

2. USCIS issued a policy in February 2025 that discusses when noncitizens who apply for
immigration benefits with USCIS will be placed into removal proceedings (or issued a
“Notice to Appear” in removal proceedings). The guidelines suggest that most
individuals who are removable and are denied benefits will be placed into removal
proceedings.

“Removal proceedings” are the legal process the U.S. government uses to try to remove
(deport) a noncitizen from the United States. These proceedings happen in an
immigration court, where an Immigration Judge makes the final decision. The process
can take a long time, often many months or years, and can include several hearings. Some
people may be detained by the Immigration & Customs Enforcement (ICE) during
removal proceedings, which can make the removal process go much faster. During
removal proceedings, the noncitizen can either agree to leave the U.S. or challenge the
removal. Whether an individual can win a removal case and be able to stay in the United
States depends on the case. Options for staying in the U.S. may include contesting the
charges or admitting the charges are true but applying for some kind of immigration
benefit to remain in the U.S., such as adjustment to permanent resident status or
cancellation of removal.

3. My lawyer/representative explained how the USCIS policy could apply to my case:

1 Note to practitioner: ensure that the client is amenable to § 240 proceedings as opposed to some more summary procedure in
which case a different risk assessment and advisal should occur. Examples include expedited removal (for those who entered
within the past two years or who entered on parole at any time), reinstatement of removal, execution of a previously unexecuted
order, and § 238(b) removal for non-LPRs with aggravated felonies. Note also that this advisal does not include statutorily or
regulatorily mandated NTA issuance, such as for asylum referrals.



4. My lawyer/representative discussed the risks of filing the application. These risks include
(check all that apply):
'] I could be placed into removal proceedings. If I were placed into removal
proceedings, I might have the following options to fight my case in
court:
[l If placed into removal proceedings, I could be detained. If I were detained, I
might be placed in:
] Mandatory detention. This means that I would not be eligible for bond
during proceedings.
"1“Discretionary” detention. This means I could seek a bond. My
lawyer/representative discussed bond factors with me.

5. My lawyer/representative and I discussed the benefits of filing the application. These
include:

(1 My application could be approved without any referral to ICE or NTA.
[l If approved, I would have the following status:
'] Benefits associated with this status (immediate and long-term):

[] Other benefits/reasons to proceed:
(include discussion of preserving time-limited relief if applicable)

6. I understand that my lawyer/representative cannot guarantee any outcome in my case. We
cannot predict with certainty whether USCIS will approve my application. We also
cannot predict whether I will be placed in removal proceedings if my application is not
approved. Additionally, we cannot predict if I would be detained, or how much any bond
would be. If I am placed into removal proceedings, there is no guarantee that an
immigration judge would rule in my favor. I also understand that there is no guarantee
that [ won’t be placed into removal proceedings if I don’t apply. In other words, it is
possible that ICE could put me into removal proceedings at any time, even if I don’t file
this application with USCIS.

7. If I were placed into removal proceedings, my lawyer/representative
WOULD / WOULD NOT represent me. [If no: I understand that it is my responsibility to
find a lawyer or representative for any removal case if [ want representation]

I understand the above information. My lawyer/representative has answered any questions that I
have about the above information. I understand the risks and benefits of filing an application for
. Having been advised of the above, |

choose:

'l To file an application for with USCIS.

Articulated reasons:

Legal self-defense plan:

= Keep in regular contact with my lawyer/representative.



= Notify my lawyer/representative immediately of any changes in my life that
may affect my application or eligibility for immigration relief (e.g. change in
marital status, an arrest, or becoming a crime-victim).

= Keep my address and phone number current.

= Review know-your-rights materials.

= Plan ahead for possible removal proceedings and bond.

= Other steps:

(1 Not to file an application for with USCIS at this time.

Articulated reasons:

Name



BORRADOR del documento de Consentimiento informado para las personas sujetas
a la emisién de un Aviso de comparecencia (NTA, en inglés) en virtud de las pautas
de USCIS de febrero de 2025 (solicitudes no relacionadas con DACA)!

El , YO, , me reuni con
mi abogado/representante , Y debatimos
lo siguiente:

1. Soy elegible para solicitar el Servicio

de Ciudadania e Inmigracion de los Estados Unidos (USCIS, en inglés).

2. USCIS emiti6 una politica en febrero de 2025 que analiza cuando los no ciudadanos
que solicitan beneficios de inmigracion con USCIS seran ubicados en procedimientos
de deportacion (o se les emitira un "Aviso de comparecencia” en los procedimientos de
deportacion). Las pautas sugieren que la mayoria de las personas que son removibles y
a las que se les niegan los beneficios seran ubicadas en procedimientos de remocién.

Los "procedimientos de remocién™ son el proceso legal que el gobierno de los Estados
Unidos utiliza para tratar de remover (deportar) a un no ciudadano de los Estados Unidos.
Estos procedimientos ocurren en un tribunal de inmigracién, donde un juez de
inmigracion toma la decision final. El proceso puede llevar mucho tiempo, a menudo
muchos meses o afos, y puede incluir varias audiencias. Algunas personas pueden ser
detenidas por el Servicio de Inmigracion y Control de Aduanas (ICE, en inglés) durante
los procedimientos de remocidn, lo que puede hacer que el proceso sea mucho méas
rapido. Durante el proceso de remocion, el no ciudadano puede aceptar salir de los
Estados Unidos o impugnar la remocion. Depende de cada caso si una persona puede
ganar un caso de remocién y permanecer en los Estados Unidos. Las opciones para
permanecer en los Estados Unidos pueden incluir impugnar los cargos o admitir que los
cargos son ciertos, pero solicitar algun tipo de beneficio de inmigracion para permanecer
en los Estados Unidos, como el ajuste al estatus de residente permanente o la cancelacion
de la deportacion.

3. Mi abogado/representante explicd como la politica de USCIS podria aplicarse a mi caso:

! Nota para el profesional: asegurese de que el cliente sea susceptible a los procedimientos de la seccion 240 en lugar de un
procedimiento mas sumario, en cuyo caso se debe realizar una evaluacion de riesgos y un asesoramiento diferentes. Los
ejemplos incluyen la remocidn acelerada (para aquellos que ingresaron en los Gltimos dos afios o0 que entraron en libertad
condicional en cualquier momento), el restablecimiento de la remocion, la ejecucion de una orden no ejecutada previamente y §
238(b) la remocidn para personas residentes permanentes no legales (LPR, en inglés) con delitos agravados. Tenga en cuenta
también que este aviso no incluye la emision de NTA por mandato legal o reglamentario, como para las derivaciones de asilo.
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4. Mi abogado/representante debatio los riesgos de presentar la solicitud. Estos riesgos

incluyen (marque todas las opciones que correspondan):
1 Podrian ubicarme en un proceso de remocién. Si me pusieran en un
proceso de remocidn, podria tener las siguientes opciones para pelear mi
caso en el tribunal:

1 Si se me somete a un proceso de remocion, podria ser detenido. Si me
detienen, podria ser ubicado en:
1 Detencion obligatoria. Esto significa que no seria elegible para la
fianza durante el procedimiento.
" Detencion “discrecional”. Esto significa que podria solicitar
una fianza.Mi abogado/representante debatiod los factores de
fianza conmigo.

5. Mi abogado/representante y yo debatimos los beneficios de presentar la solicitud.

Estos incluyen:
1 Mi solicitud podria ser aprobada sin ninguna derivacion a ICE o NTA.
1 Sise aprueba, tendria el siguiente estado:
1 Beneficios asociados con este estado (inmediato y a largo plazo):

1 Otros beneficios/razones para proceder:
(incluya la discusion de preservar el alivio por tiempo limitado si corresponde)

Entiendo que mi abogado/representante no puede garantizar ningun resultado en mi caso.
No podemos predecir con certeza si USCIS aprobard mi solicitud. Tampoco podemos
predecir si me ubicaran en un proceso de remocion si mi solicitud no es aprobada.
Ademas, no podemos predecir si me detendrian o cuanto seria el monto de cualquier
fianza. Si me ubican en un proceso de remocion, no hay garantia de que un juez de
inmigracion dictamine a mi favor. También entiendo que no hay garantia de que no me
ubiquen en un proceso de remocion si no presento mi solicitud.En otras palabras, es
posible que ICE me ubique en proceso de remocion en cualquier momento, incluso si no
presento esta solicitud ante USCIS.

Si me pusieran en proceso de expulsién, mi abogado/representante

ME REPRESENTARIA/NO me representaria. [En caso negativo: Entiendo que es mi
responsabilidad encontrar un abogado o representante para cualquier caso de remocion si
quiero representacion]

Entiendo la informacion anterior. Mi abogado/representante ha respondido a cualquier pregunta
que yo tenga sobre la informacion anterior. Entiendo los riesgos y beneficios de presentar una
solicitud para . Habiendo
sido informado de lo anterior, elijo:

] Presentar una solicitud para ante USCIS.

Motivos articulados:

Plan de autodefensa legal:

= Mantener contacto regular con mi abogado/representante.
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= Notificar a mi abogado/representante inmediatamente de cualquier cambio
en mi vida que pueda afectar mi solicitud o elegibilidad para el alivio
migratorio (por ejemplo, cambio en el estado civil, un arresto o convertirse
en victima de un delito).

= Mantener mi direccion y numero de teléfono actualizados.

= Revisar los materiales para conocer mis derechos.

= Planificar con anticipaciéon los posibles procedimientos de remocion y fianza.

= Otros pasos:

1 No presentar una solicitud para ante USCIS en este momento.

Motivos articulados:

Nombre
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