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Presenter
Presentation Notes
Welcome to Module 1 on SIJ-based I-360 petitions.


http://www.istockphoto.com/photo/abuse-2719971?st=1e14be5.  (Purchased/downloaded by OP&S on 1/21/2016.)




Scope and Benefits

For certain children who are the
subject of juvenile court orders
and who cannot be reunified
with their parent(s) due to:

= Abuse

= Neglect

= Abandonment

= A similar basis under state
law

Allows for an otherwise eligible
child to concurrently file for LPR
status, if a visa is available.
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Presenter
Presentation Notes
In spite of the changes to eligibility requirements for SIJ classification over the years, it remains a benefit for children in the U.S. who need the protection of a juvenile court under state law.



Image Source:  http://www.istockphoto.com/photo/custody-t=4b614ca (downloaded/purchased by OP&S 11.2.15)



Requirements

Refer to INA Regulations at 8
101(a)(27)(J) for CFR 204.11 are
current statutory being updated.
requirements. (See handout).

(See handout).
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Presentation Notes
Please be aware that certain portions of the SIJ regulations have been superseded by statutory changes.  We have included a new handout that redlines how statute and settlement agreements have changed the existing regulations.

Also, as some of you may be aware, a NPRM (or Notice of Proposed Rule Making) on the SIJ program was issued in 2011 to update the SIJ regulations.  We are still in this rule making process, and you cannot rely on the NPRM for adjudications decisions.


Street light [image]. OP&S purchased from Istock photos on 6/01/2016. http://www.istockphoto.com/photo/traffic-light-gm119614459-14738639?st=c168fda

Caution sign.  OP&S purchased from Istock photos on2/29/2016:  http://www.istockphoto.com/vector/hazard-warning-attention-sign-gm485767032-72355603?st=d6dd6cc






Juvenile Courts and USCIS Role

- Juvenile Court USCIS

Does Make child-welfare related Determine if a child meets
findings under state law. the statutory requirements
for SIJ classification under

immigration law.

Does Have authority to determine  Reweigh evidence to

Not eligibility for SIJ determine if child was

classification. abused, neglected, or
abandoned under state law.
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Presenter
Presentation Notes
Some ask why state juvenile courts are involved in the process to determine eligibility for an immigration benefit. Children who have been subject to certain types of state court orders may be eligible to apply for an immigration benefit. However, the state court does not determine eligibility for SIJ. 

State juvenile courts make child welfare related findings under state law.  It is USCIS that determines if a child meets the statutory requirements for SIJ classification under immigration law. 

The role of the court is to use the same standards they normally would under state law to determine if the court has the jurisdiction and evidence to make findings for whatever action is before the court – be it a request to appoint a legal guardian for a child, a custody action, etc.  In other words, state courts hear cases that they would already be hearing for some reason under state law.  The juvenile courts is the finder of fact on child welfare-related findings.  The juvenile court makes findings based on state law about dependency or custody, the non-viability of parental reunification, and best interest of the child. 

We determine eligibility for SIJ classification by reviewing the SIJ petition and supporting evidence, including the juvenile court order.  We review the juvenile court order to ensure that all of the requisite findings were made. We also review the court order and supporting documentation to ensure that there is a factual basis for the court’s findings. We require the factual basis for the court’s findings so we may fulfill our consent function (which will be discussed more in depth later in the training).



[-360 Adjudication

OMB Mo 16150000, Expares (13312013
Dopurtment of Hasmslaad Socuriey I-360, Petition for Amerasian,

U5 Cimsmactusp and lnmempration Servace: ‘Widow{er), or Special Immigrant
T —————
STAR “Type or

T —— Initial Review

Petition (indriduals use e top mame kne. crpamizations use the second
lime. ) If youm ase & self-petiomng spouse or chald and do not wamt USCIS 1o
send notsoes sbout ths petition 10 your bowne, you mry show i albermate

‘manling address bere. 1f you are filmg for younelf and do not want towie an. [Vt

o i S T e = Eligibility Review
o 1"“""“2?“;,,!,“,. = = Juvenile Court Order

O 1085 Puied Comemvantty
] B A" File Rrvirwd

i o Wteiat il o Requirements

Part 2. Classificarion Requested (Check one):
0O » Ameaun Porey Dt
[ b. Widowier) of a US. citizen T

[ ¢ Special lmsnigraes Juvenle

SIS o on e = Consent Requirements

[ . Special msmigrams based on emplovment with e Passms Canal Coapasy
Camal Zome Government. or U S Govermment m the Canal Zone

[ & Special Inunigram Physician

[ & Special Iumigrant Intermational Orpamizatson Employee o fimily member
[] b Special Insnigrase Armed Forces Member

[ i Self-Pettionng Spouse of Abusive US. Citioen or Luwiial Permanent Resadent
[ § Self-Petitioning Clald of Abusive U 5. Citioen or Lawfil Permient Resident (m]

] Ay o -
[] k& Special bmmigrams Afphamivtan or kg Mationa] who weoeked with the 1S IS A Vi S M almrtat i
Anmed Forces as » manslusor e

[ 1 Special mmiprant lraq National who was employed by or on belalf of the VA Wb
US Goverssoest

To Be Completend By
Ll

ATTY Stam Licumse Sumir

[ = Crer, explain

Form 1300 (30515 8

U.S. Citizenship

and Immigration OP&S Rev. 9/22/16 This training module does not have the force of law or a DHS Directive. 6/39
Services



Presenter
Presentation Notes
Image source:  screen shot of USCIS form I-360.




Initial Review

» Completed, signed Form |-360 petition (Note: There is no fee)
= Birth certificate or evidence of age

= Juvenile court order(s) that makes the required findings, and
includes or is supplemented by the factual basis for the court’s

findings

= TECS check in

accordance with the * HHS consent, (if in HHS care
NaBISCOP and order changes custody
status or placement)

= Completed G-28, if
represented by an attorney
or accredited representative

Only if Applicable

= A file review
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Presentation Notes
Required evidence includes a birth certificate or evidence of age and a juvenile court order.  We will discuss later in the presentation when HHS consent may be applicable.


Eligibility Review

Under 21 at time of filing &
\»

only vy |
= Unmarried
= Present in the U.S. @ .
= Have a juvenile court order

that is in effect that makes

certain findings

= Meets consent requirements

Y
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Presenter
Presentation Notes
This is an overview of eligibility requirements - we will discuss what each of these elements means in depth in the coming slides.

Note that grounds of inadmissibility do not apply to the adjudication of the Form I-360 SIJ petition.  

Image source: OP&S purchased from Istock photos on 11/2/2015:  https://www.istockphoto.com/photo/green-checklist-with-pen-holding-hand-gm165699277-17143078




Age

= Must be under 21 at time of
filing only.

» There are age-out
protections.
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Presenter
Presentation Notes
There are age-out protections for SIJ petitioners that are provided for both by statute and by a settlement agreement.

You should consider the petitioner’s age at the time the SIJ petition is filed when determining whether the petitioner has met the age requirement.  If a petitioner was under 21 years of age on the date of the proper Form I-360 filing, you cannot deny SIJ classification because the petitioner is older than 21 years of age at the time of adjudication.

Image Source:  Istock photo:  downloaded/purchased by OP&S 3/7/2016:   http://www.istockphoto.com/photo/computer-data-security-key-gm523580437-51300978?st=cfb3459




Age Documentation

Documentary evidence of the petitioner's age may be in
the form of:

= A birth certificate;
= Passport;

= Official foreign identity document issued by a foreign
government, such as a Cartilla or a Cedula; or

= Other document which in the discretion of the director
established the petitioner’s age.

See 8 CFR 204.11(d)(1).
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Presentation Notes
Documentary evidence of age for SIJ petitioners is established by regulation.  These regulations take into consideration the challenges this population may have with obtaining documentation, and provide options from birth certificate to other document which in the discretion of the director establishes the petitioners age.  Such documentation could include an age determination conducted by DHS or HHS, or  by a juvenile court.


Marital Status
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= Must be unmarried at time of
filing and adjudication of the
Form [-360.

= Means: never married; or
previously married, and the
marriage ended in
annulment, divorce or death.

= Determine by reviewing the
Form |-360 petition and the
petitioner’s record.

This training module does not have the force of law or a DHS Directive. 11/39


Presenter
Presentation Notes
There are no protections that preserve a child’s unmarried status at the time of filing.  They must be unmarried at the time of adjudication as well.


Image Source:  Istock photo: OP&S downloaded/purchased on 3/7/2016:  http://www.istockphoto.com/photo/u-s-tax-form-single-filing-status-gm182498028-12274200




Physical Presence

Requirement

Must be physically present in
the United States.

= Must be physically present at
time of filing and adjudication
of the Form [|-360.

= Determine by reviewing the
Form |-360 petition and the
petitioner’'s record.
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Presenter
Presentation Notes
This is a  straight forward requirement – the petitioner must be physically presented in the U.S.

Image Source:  Istock photo: downloaded purchased by OP&S 3/7/2016:  http://www.istockphoto.com/photo/usa-map-multicultural-group-of-young-people-integration-gm486104348-72387685?st=561cb54



Juvenile Court Order Requirements

= Was it issued by a “juvenile”
court?

= Were all of the required
findings made?

= |s it valid?

= |s there a factual basis for
the court’s findings?
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Presenter
Presentation Notes


Image Source:  Immigration Relief for Abused Children [2014 USCIS Published Brochure]. Washington DC.



“Juvenile” Courts

= A court in the U.S. that has
jurisdiction under state law to
make findings about the care
and custody of juveniles.

= Not limited to courts named
“‘juvenile” courts.

= QOrders that are issued in
various types of state court
proceedings may help
establish eligibility for SIJ.

= See 8 CFR 204.11(a).
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Presenter
Presentation Notes
Regulations define a juvenile court for the purposes of determining SIJ eligibility.   This definition may be broader than that which is generally understood to refer to “juvenile” courts in state court systems and is not limited to courts specifically named “juvenile” courts.  There are potentially multiple courts in any given jurisdiction that qualify as a “juvenile” court under this definition.  Children that are the subject of orders issued in a variety of actions in these different courts, such as abuse/neglect, guardianship or custody actions, may be eligible for SIJ.  This generally means that orders issued by the following types of courts may help establish eligibility:
Juvenile
Family
Dependency
Orphans
Guardianship
Probate
Delinquency

Image Source:  http://www.istockphoto.com/photo/state-building-7925621?st=a99cc48 (downloaded/purchased by OP&S 11.2.15)



Required Findings

Required Findings

The court order(s) must make
the required findings (under
state law) on:

= Dependency or custody;

* Non-viability of parental
reunification; and

= Best interests.

1&?@ U.S. Citizenship
., and Immigration

* The language in the order
should have the same legal
meaning as the requirements of
INA 101(a)(27)(J);

HOWEVER,

* The language does not need to
exactly mirror the language
from immigration law.

* The findings may be found in
one single court order or
separate juvenile court orders.
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Presenter
Presentation Notes
The order(s) should use language that establishes that the specific findings or rulings were made under state law, and should not just mirror or cite to immigration law and regulations. This means that the order should name parties and specify the findings or rulings being made. The juvenile court order may use different legal terms than those found in the INA as long as the findings have the same meaning as the requirements for SIJ classification. 
We will now go through one by one, what each of the required findings means. 


Dependency/Custody Finding

/

Required Finding

The child is either found to
be:

= Dependent on the court;
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Presenter
Presentation Notes
Note that dependency on the court is no longer required and that eligibility can be based on being placed in the custody of an individual or entity.

Source:  http://www.istockphoto.com/photo/custody-of-child-20016019?st=9246d1c (downloaded/purchased by OP&S 11.2.15)





Dependency/Custody Details

= The order should indicate with whom the child is
placed.

» Court-ordered dependency or custodial placements
that are intended to be temporary generally do not
qualify.

» Placing the petitioner “under the custody of” a person
requires physical custody.

= The court-ordered placement can be with one of the
child’s parents.
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Presenter
Presentation Notes
Orders should name parties, including with whom the child is placed.

 If the finding is based on dependency it must have been made in accordance with State Law governing such declarations of dependency. 

As part of your review, you should ensure that the court-appointed placement is not intended to be temporary.  A placement generally qualifies to establish eligibility for SIJ when the custody determination with an individual or entity becomes permanent, due to a determination that reunification with one or both parents is not viable.  A court or court-appointed custodian that is acting in loco parentis i.e. as a temporary guardian or caretaker of a child, taking on all or some of the responsibilities of a parent, is not considered a legal custodian for purposes of SIJ eligibility.  

However, this does not mean that all “temporary” orders do not qualify.  There is a difference between an in loco parentis placement, and a temporary order.  For example, in some cases, a court may issue a “temporary” order because legally they do not have jurisdiction to issue a “permanent” order.

In terms of “one – parent” placements:  In the event that a juvenile court determines that it has the jurisdiction and evidence to issue an order to protect a child from a parent’s abuse, abandonment, neglect or a similar basis under state law by awarding custody to the other parent, this finding may fulfill the non-viability of parental reunification and court-ordered custody requirements for our purposes.  The ability of a court to exercise its authority to place a child in the custody of a non-abusive parent is a matter of state law.  For example, a state court would not look to immigration law to determine if they would award sole custody to a parent and that reunification with the other parent is no longer viable.  The juvenile court would look to state law for whatever action is before them (such as a custody action) to determine if all of the state requirements such as those covering jurisdiction and due process have been met.   





Family Reunification

Required Finding

Reunification with one or both
of the child’s parents is not
viable due to:

= Abuse,
= Neglect,
= Abandonment, or

= A similar basis under state
law.
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Presenter
Presentation Notes
Note that eligibility for long term foster case is no longer a requirement for SIJ classification. You should you not require a petitioner to issue an order that uses LTFC language.

However, if you do see LTFC language in an order, it may fulfill this finding, provided those are the terms used in their state law and it  means that reunification with 1 or both parents is not viable due to abuse,  neglect, abandonment or a similar basis. 

Image: Istock photo:  http://www.istockphoto.com/photo/divorce-and-child-custody-17369853 (downloaded/purchased by OP&S 11.2.15)



Family Reunification Details

» Order should state specifically which of the grounds apply
to which of the parent(s).

* “Not viable” generally means that the court intends for this

finding to remain in effect until the child ages out of the
court’s jurisdiction.

* The findings must be based upon the person(s) that are
the petitioner’s parent(s) under state law.

= |f the findings are based upon a similar basis, need
evidence of how it is a legally equivalent concept.
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Presenter
Presentation Notes
As discussed, the order should name parties and specify the finding made, which for this finding means stating specifically which of the grounds apply to which of the parent(s).

So what qualifies as abuse, neglect, abandonment, or a similar basis under state law?  We receive a lot of questions on this and often times  related to meanings of abandonment.  However, definitions of concepts such as abuse, neglect or abandonment may vary state to state.   For example, it is a matter of state law to determine if a parent’s death qualifies as abandonment.  It is also a matter of state law to determine if a parent’s actions or omissions are such that even with services the child cannot be reunified with that parent prior to aging out of the court’s jurisdiction.  In short, if a state court says its abuse, neglect or abandonment under their state law, and that they can’t be reunified because of it, then it is.

You do need to look at the order to ensure that the finding fulfills the meaning of “non-viable” family reunification.  Temporary unavailability of parent(s) generally does not meet this requirement, but full termination of parental rights is not needed. Lack of viable reunification generally means that the court intends for its finding that the child cannot reunify with his or her parent(s) to remain in effect until the child ages out of the juvenile court’s jurisdiction. 

Why do we require that the family reunification finding is intended to remain in effect until the child ages out?  The TVPRA 2008 removed the need for a juvenile court to deem a juvenile eligible for long-term foster care and replaced it with a requirement that the juvenile court find reunification with one or both parents not viable.  The previous “eligible for long-term foster care” requirement is defined as 8 CFR 204.11.  USCIS interprets the TVPRA changes as a clarification that petitioners do not need to be eligible for or placed in foster care and that they may be reunified with  one parent and/or other family members.  However, USCIS requires that that the reunification no longer be a viable option with at least one parent and USCIS maintains that the court’s determination is meant to be in place until the child reaches the age of majority.  See 8 CFR 204.11 and Section 235(d)(1)(A) of the TVPRA 2008 .Pub. L. 110-457 

You should also make sure that the findings are based upon the person(s) that are the petitioner’s parent(s) under state law. If the juvenile court order and other evidence establish that the person(s) are the petitioner’s parents, you should generally consider this requirement met. However, if the record does not establish that the person(s) are the petitioner’s parents, you may request additional evidence. For example, if the petitioner’s claimed father is not listed on the petitioner’s birth certificate, a determination that the claimed father is the father under state law should be established in the juvenile court order.  If is not, you may request additional evidence.  You may note that the term parent(s) does not encompass a step-parent unless they are the petitioner’s parent under state law, such as when a step-parent has legally adopted the petitioner.

On “one parent” cases, similar to as discussed on previous slide, the ability of a state court to make a “one-parent” parental reunification finding is a question of state law and depends on the individual circumstances of the case.  In the event that a juvenile court determines that it needs to exercise its authority to protect a child from one parent’s abuse, neglect, abandonment or a similar basis under state law, the court’s finding may fulfill the non-viability of parental reunification requirement. 

If the findings are based on a basis that is similar under state law to abuse, neglect or abandonment, you should make sure that the record contains evidence of how the basis is a legally equivalent concept.   This evidence could be in the form of the juvenile court’s findings of how the basis is similar to abuse, neglect, or abandonment under state law and/or copies of the relevant laws.
An example of a similar basis finding is: under Connecticut law, a child may be found “uncared for” if the child is “homeless” or if his or her “home cannot provide the specialized care that the physical, emotional or mental condition of the child requires.” See Conn. Gen. Stat. Ann. section 46b-120(9). “Uncared for” may be similar to abuse, abandonment, or neglect because children found “uncared for” are equally entitled to juvenile court intervention and protection. The outcomes for children adjudged “uncared for” are the same as they are for children adjudged abused, abandoned, or neglected. See Conn. Gen. Stat. Ann. section 46b-120(8),(9); 121(a).





Best Interests Finding

Required Finding

It would not be in the child’s
best interest to be returned to
the child’s or his/her parent’s
country of nationality or last
habitual residence.
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Presenter
Presentation Notes
Image Source:  http://www.istockphoto.com/photo/divorce-settlement-21377904?st=dba93af. (downloaded/purchased by OP&S 11.2.15)






Best Interests Details

* The standards for making best interests determinations
may vary between states.

= This provision is a determination that a placement in
the child’s or his or her parent’s country of nationality or
last habitual residence is not in the child’s best
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Presenter
Presentation Notes
Similar to our discussion on the previous slides, you need to review the order to make sure that the court made a specific finding under state law for this provision.  

This is perhaps the finding that creates the greatest confusion for juvenile courts, and may result in language being used in the order that does not appear to meet our requirements.  Juvenile courts do not have the authority to make decisions on the removal or deportation of a child to another country. However, it must be determined by the juvenile court (or in administrative proceedings recognized by the juvenile court) that it would not be in the best interest of the petitioner to be returned to the country of nationality or last habitual residence of the petitioner or his or her parents. Accordingly, this provision is a determination by the juvenile court that a placement in the child’s or his or her parents’ country of nationality or last habitual residence is not in the child’s best interest.

While the standards for making best interests determinations may vary between states, a best interests determination generally means the deliberation that courts undertake under state law when deciding what types of services, actions, and orders will best serve a child as well as who is best suited to take care of a child. The court’s finding that a particular custodial placement is the best alternative available to the petitioner in the United States does not necessarily establish that a placement in the petitioner’s country of nationality would not be in the child’s best interest.

We do defer to the juvenile court in making this determination and as such we do not place any restrictions or limits of any factors the court may consider. Note: A state court may consider country conditions as part of looking at a child’s safety or well-being to the extent is allowed under state law and policy.  

Image Source:  http://www.istockphoto.com/photo/divorce-settlement-21377904?st=dba93af. (downloaded/purchased by OP&S 11.2.15)







Validity (Age and Jurisdiction)

* The legal basis for the court
order must be state law, not
federal immigration law.

= This includes the need for
the juvenile court to follow
their state laws on
jurisdiction.

Example

Language such as the
following may indicate that the
order is not valid.

“Pursuant to authority in the
INA to exercise jurisdiction
until the age of 21...”
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Presentation Notes
The juvenile court order must have been properly issued under state law to be valid for the purposes of establishing eligibility for SIJ classification. 

This does not mean that you review the order and state law to conduct your own analysis of how the court conducted the proceedings under state law.  This simply means the order should:
Appear to have been issued under state law, and that
The child was under the jurisdiction of the court at time of filing and adjudication unless an exception is met.

For example, if you see that an order cites the INA as the authority for their jurisdiction, this may be a red flag.  In some states, juvenile courts may not be able to take jurisdiction and issue a dependency or custody order for a juvenile who is 18 years of age or older even though the juvenile may file his or her petition with USCIS until the age of 21.   






Validity (cont. jurisdiction)

Generally, the petitioner must remain under the jurisdiction of
the juvenile court at the time of filing and adjudication of the

SIJ petition.

Exception (Child Eligible)

If the court’s jurisdiction ended

solely because the petitioner:

= Was adopted, or placed in a
permanent guardianship; or

= Was the subject of a valid
order that was terminated
based on age before or
after filing the SlJ petition

Child Not Eligible

If the petitioner is no longer
under the jurisdiction

of the juvenile court for a
reason related to their
underlying

eligibility for SIJ classification,
the petitioner is not eligible for

SlJ classification.

U.S. Citizenship
and Immigration
Services
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Presentation Notes
In terms of your review to ensure that the petitioner was under the jurisdiction of the court at the time of filing and adjudication, unless an exception is met, it is important to note that there are certain age-out protections related to the juvenile court order.  Specifically, a child remains eligible if the petitioner was the subject of a valid order that was terminated based on age before or after filing the SIJ petition (provided the petitioner was under 21 years of age at the time of filing the SIJ petition).

An additional exception to the requirement that the petitioner remain under the jurisdiction of the court is if the juvenile court ended or was terminated solely because the petitioner was adopted, or placed in a permanent guardianship.

There may be cases where the petitioner is no longer under the jurisdiction of the juvenile court for a reason that renders the petitioner not eligible for SIJ classification such as when:
The court reunified the petitioner with the parent with whom the court previously deemed reunification was not viable because of abuse, neglect, abandonment, or a similar basis under state law.
 
 



Validity (cont. jurisdiction)

A petitioner who moves to the jurisdiction of a different juvenile
court may need to either submit evidence that the petitioner is
still under the jurisdiction of the court that issued the order or

submit a new court order.

In general, a court maintains
jurisdiction when it orders the
child placed in a different state
or the legal custodian
relocates to a new jurisdiction

If a child relocates to a new
jurisdiction and is not living

iIn a court ordered placement
or with the court ordered
custodian then evidence that
the court is still exercising
jurisdiction over the petitioner is
needed.

1:;;% U.S. Citizenship
., and Immigration
¥ Services
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You should also review the order to see if it was issued in a different jurisdiction than where the petitioner now resides.  For example, if the order was issued by a court in Texas, and the child’s address is listed as being in the state of MD, you may need evidence that the petitioner is still under the jurisdiction of the court that issued the order.  If the petitioner is no longer under the jurisdiction of the court that issued the order, you will need to request that the petitioner submit a new court order.

Depending on the laws of the states involved and the individual circumstances of the case, a petitioner with a juvenile court order who moves to the jurisdiction of a different juvenile court may or may not remain under the jurisdiction of the court that originally issued the order.  A  juvenile court order does not necessarily terminate because of a petitioner’s move to another court’s jurisdiction. In general, a court maintains jurisdiction when it orders the child placed in a different state or the legal custodian relocates to a new jurisdiction.

However, if a child relocates to a new jurisdiction and is not living in a court ordered placement or with the court ordered custodian then evidence that the court is still exercising jurisdiction over the petitioner is needed. 

If the juvenile court that issued the order submitted to USCIS does not retain jurisdiction, the petitioner must submit a new juvenile court order from the court that has jurisdiction.� 
If the original order is terminated due to the relocation of the child but another order is issued in a new jurisdiction, you should consider the dependency or custody to have continued through the time of adjudication of the SIJ petition, even if there is a lapse between court orders.  
 



HHS/ORR Consent

Needs HHS/ORR Consent

Do NOT Need HHS/ORR Consent

ONLY

= |f child is currently in the
custody of HHS/ORR,

AND

If the child asks for a juvenile
court order that also changes
his/her HHS custody status or
placement, in addition to
making the required findings.

R
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= |f child is not currently in the

custody of HHS/ORR
OR

= |f child is currently in the

custody of HHS/ORR, but
only asks for a juvenile court
order that makes the
required findings without
changing his/her HHS/ORR
placement.
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HHS=U.S. Department of Health and Human Services 

HHS consent is only needed in limited circumstances.  It is only needed if the child is currently in the custody of HHS/ORR and the child asks for a juvenile court order that also changes his/her HHS custody status or placement, in addition to making the required findings.

If HHS consent is required, a petitioner or their representative requests consent from the Office of Refuge Resettlement.  If you are interested in how HHS/ORR issues consent, you can find more information on the HHS/ORR website under the Unaccompanied Children’s Services Program information.


USCIS Consent and Factual Basis

In order to consent, USCIS must
review the juvenile court order to
conclude that the request for SIJ
classification is bona fide.

This means the order was
sought for relief from abuse,
neglect, abandonment, or a
similar basis under state law,
rather than primarily or solely to
obtain an immigration benefit.

3
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In addition to reviewing the juvenile court order to ensure that all of the requisite findings were made, you also need review the court order and supporting documentation to ensure that there is a factual basis for the court’s findings.  We require the factual basis for the court’s findings so we may fulfill our statutorily mandated consent function.  We will generally consent to the status of SIJ when it is determined that the request for SIJ status is bona fide i.e. the court order was sought for relief from abuse, neglect, abandonment, or a similar basis under state law and was not sought primarily or solely to obtain an immigration benefit.

Image Source:  [Photograph of abused/abandoned child]. Retrieved from USCIS website humanitarian page icon for SIJ (which was purchased from Istock by OCOMM or CSPE) at:  http://www.uscis.gov/humanitarian







USCIS Consent and Factual Basis cont.

The juvenile court order should contain or be supplemented
by the factual basis for the court’s findings.

e

Findings should reflect that
the court considered the facts
of the case and made an
informed decision for each of
the required findings, but do
not need to be overly detailed.

Template orders that only
recite language from U.S.
immigration law usually do
not provide sufficient
information for USCIS
consent purposes.

U.S. Citizenship
and Immigration
SerV1ceS OP&S Rev. 9/22/16
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This means you should review the court order and record to see if the court order contains or is supplemented by the factual basis for each of the court’s findings.  A factual basis means the facts that the court relied on when making its rulings or findings. 

Cookie cutter orders are generally not sufficient.  If the court order only recites the immigration requirements, and does not provide the factual basis for the court’s findings, the order is generally not sufficient for us to grant consent.  The juvenile court order(s) do need to be overly detailed, and do not need to explain the details of the abuse.  They just need to reflect that the court considered the facts of the case and made an informed decision based on state law for each of the required findings. Orders that include or are supplemented by the judicial findings of fact as to the required findings are usually sufficient to establish eligibility for consent.  

We do not require a factual basis to re-weigh evidence to determine if a child’s maltreatment constituted abuse, neglect, abandonment or a similar basis under state law.  We rely on the expertise of the juvenile court in making child welfare determinations. The factual basis is required to show that the order was sought for relief from abuse, neglect, abandonment, or a similar basis under state law.  Provided there is a factual basis for the required findings we generally conclude that the order was issued to protect the child from abuse, neglect, abandonment or a similar basis by finding that reunification with one or both parents is not viable.  The dependency or court-ordered placement  is the relief from abuse, neglect or abandonment for an abused child for whom a juvenile court has made a best interest determination, provided there is a factual basis for all of these findings.

If the court order and record does not establish a factual basis for all of the required findings, you may request evidence of the factual basis for the court’s findings.  You cannot require specific documents to establish the factual basis but can provide examples which can be found in the policy manual.  

Image Source (fact stamp):  https://www.istockphoto.com/photo/3d-fact-rubber-stamp-gm519767035-49671930  (downloaded/purchased by OP&S 11.2.5)

Image Source (cookie cutters) :http://www.istockphoto.com/photo/cookie-cutters-9137057?st=27ace17 (downloaded/purchased by OP&S 11.2.5)




USCIS Consent and Factual Basis Cont.

You do not conduct your own
analysis of a petitioner’s
motivations, which may be mixed.

* There may be some immigration
motive for seeking the juvenile
court order.

= A special order issued to help
clarify the findings that were
made so that USCIS can
determine eligibility for SIJ
classification does not mean that
the order is not bona fide.

OP&S Rev. 9/22/16  This training module does not have the force of law or a DHS Directive. 28/39
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In summary, you should not attempt to conduct a subjective assessment of the petitioner’s motivations.  Provided there is a reasonable factual basis for the findings, we generally conclude that at least one purpose of the order was relief from abuse, neglect, abandonment or a similar basis under state law.

We recognize that there may be some immigration motive for seeking the juvenile court order.  

For example, the court may make findings in separate hearings and the petitioner may request an order that compiles the findings of several orders into one order to establish eligibility for SIJ classification. A special order issued to help clarify the findings that were made so that USICS can determine the petitioner’s eligibility for SIJ classification does not mean that the order is not bona fide.

Likewise, just because a SIJ is also seeking another form of immigration relief doesn’t mean the SIJ petition is fraudulent or being sought just for immigration purposes.

Image source:  downloaded/purchased by OP&S 3/7/2016:  http://www.istockphoto.com/photo/thoughtful-girl-gm518553795-49180136?st=4d5dfe7



Finding Language

Helpful to USCIS to
Establish Factual Basis

“Child X cannot reunite with her
biological mother, Jane Doe,
because she abandoned the child
in Country Y when she was 10-
years-old, as abandonment is
defined by (applicable section of
state law). Reasonable efforts
were made for family reunification,
and the permanency plan is being
changed to legal permanent
guardianship.

U.S. Citizenship
and Immigration
Services

Not Helpful to USCIS to
Establish Factual Basis

The court order simply
states,

“Reunification with one or
both of the child’'s parents
IS not viable due to abuse,
neglect, abandonment, or
a similar basis under state
law.”

OP&S Rev. 9/22/16  This training module does not have the force of law or a DHS Directive. 29/39
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The slide is an example of what language might look like that helps to establish a factual basis. 


Actions & Decisions

Requests for Evidence

Expeditious Adjudication

Appeals, Motions to
Reconsider and Motions to
Reopen

= Revocation

R N . . .
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Image source:  downloaded/purchased by OP&S 3/7/2016  http://www.istockphoto.com/photo/creative-office-business-gm519129717-49690404?st=bfa6305



Requests for Evidence (RFE)

« An RFE or Notice of Intent to Deny (NOID) is generally

appropriate where the evidence is insufficient to establish
eligibility.

« May request additional evidence for reasons such as:

* The record lacks the required dependency or custody,
parental reunification, or best interest findings;

* The evidence provided does not establish a reasonable
factual basis for the findings in the order;

« The record contains evidence or information that directly
and substantively conflicts with the evidence or information
that was the basis for the court order; or

« Additional evidence is needed to determine eligibility.
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Additional evidence may be requested at the discretion of USCIS if needed to determine eligibility for reasons such as those outlined.


Requests for Evidence: Limitations

* Do not request information or documents from sources other
than the SIJ petitioner or his or her legal representative.

« Exercise careful judgement when considering statements
made by children at the time of initial apprehension by
immigration or law enforcement.

* You may not require specific documents to establish the

the court’s findings).

* You may not require or request an SlJ petitioner to contact the
person or family members of the person who allegedly abused
neglected, or abandoned the Sl1J petitioner.

factual basis (but may request evidence of the factual basis for

1:;?»,, U.S. Citizenship
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Orders that have the necessary findings or rulings and include or are supplemented by the judicial findings of fact and conclusions of law are usually sufficient to establish eligibility. 

Be mindful that there are often confidentiality rules that govern disclosure of records from juvenile related proceedings. For this reason, you generally should not request information or documents from sources other than the SIJ petitioner or his or her legal representative.

Children often do not share personal accounts of their family life with an unknown adult until they have had the opportunity to form a trusting relationship with that adult. Therefore, you should exercise careful judgement when considering statements made by children at the time of initial apprehension by immigration or law enforcement to question the findings made by the juvenile court.  Additionally, the juvenile court may make child welfare placement, custody, and best interest decisions that differ from the child’s stated intentions at the time of apprehension. However, if there is significant contradictory information in the file that the juvenile court was likely not aware of or that may impact whether a reasonable factual basis exists for the court’s findings, USCIS may request additional evidence.  

By statute, you may not require or request an SIJ petitioner to contact the person or family members of the person who allegedly abused, neglected, or abandoned the SIJ petitioner. 




Expeditious Adjudication

Form [-360 petitions generally
should be adjudicated within
180 days.

= May receive case expedite
requests.

= Example: Unaccompanied
children may need approval
prior to age 18 to access
federally funded housing
and services.
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This is a reminder that you generally should adjudicate Form I-360 SIJ petitions within 180 days. While this provision is not in the INA, it is in the TVPRA of 2008.

Image Source:  downloaded/purchased by OP&S 3/7/2016  http://www.istockphoto.com/photo/clock-with-hourglass-gm493994744-77214849?st=3eed1f9




Appeals, Motions to Reopen &
Motions to Reconsider

A petitioner may file an appeal, a motion to reconsider,
General or a motion to reopen a USCIS decision by filing a
Notice of Appeal or Motion.

_ + The requirements for adjudicating a class member’s
Perez-Olano request to reopen his case under the Settlement
Settlement Agreement differs from general requirements.

Agreement « See “Updated Implementation of the Special Immigrant
Class Juvenile Perez-Olano Settlement Agreement,” issued

Members (6/25/13).
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An SIJ petitioner may appeal an adverse decision or request that USCIS reopen or reconsider a USCIS decision. 
Please note that the requirements for adjudicating a class member’s request to reopen  his case under the Perez-Olano Settlement Agreement differs from general requirements.



Revocation

Automatic Revocation

« Marriage of the petitioner.

* Reunification of the petitioner with one or both parents by
virtue of a juvenile court order, where a juvenile court
previously deemed reunification with that parent, or both
parents, not viable due to abuse, neglect, abandonment, or
a similar basis under state law.

« Administrative or judicial proceedings determine that it is in
the petitioner's best interest to be returned to the country of
nationality or last habitual residence of the petitioner or of
his or her parent(s).

Revocation on Notice

« May revoke upon notice at any time for good and sufficient
cause.

PARTA, alla =
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Automatic Revocation
Please note that the regulations on automatic revocation are out of date.  See the handout that redlines how statutory changes have changed these provisions.

An approved SIJ petition is automatically revoked as of the date of approval if any one of these circumstances occurs before USCIS’s decision on the petitioner’s application for adjustment of status. Note that revocation will not occur, however, where the juvenile court places the petitioner with the parent who was not the subject of the nonviable reunification determination.


Revocation on Notice
In addition, you may revoke upon notice an approved petition for SIJ classification for “good and sufficient” cause.


USCIS S1J Resources

Information and UpdateS P0||Cy |nquiries
SlJ Questions and Outreach
Requests (External) OP&S/FIVP Contacts (Internal
Only)
» Reserved for state juvenile _ |
courts and child welfare Elaine.M.Kelley@uscis.dhs.gov
agencies: USCIS- Maureen.A.Dunn@uscis.dhs.gov

|IGAOutreach@uscis.dhs.gov

Materials available at:
WWW.uscis.gov on the SIJ
Program Webpages
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We will conclude this module with this resources on information, updates, and policy inquiries.


About this Presentation
Author: USCIS, Office of Policy and Strategy

Date of last revision: 9/22/16
 This presentation is current only as of the date of last revision.

This presentation contains no sensitive Personally Identifiable
Information (PlI).

Any references in documents or text, with the exception of case law,
relate to fictitious individuals.

Images in this presentation were found at:

« iStock Photo - purchased at istockphoto.com on 11/2/15, 1/21/16, 2/29/16,
3/7/16, 6/1/16

« USCIS materials
» Immigration Relief for Abused Children [Brochure]. Washington DC (2014)
« USCIS website humanitarian page
gi’i%%@ U.S. Citizenship
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Disclaimer

This training module is intended solely for informational
purposes. It is not intended to, does not,

and may not be relied upon to create or confer any right(s) or
benefits(s), substantive or procedural, enforceable at law by any
individual or other party in benefit applications before USCIS, in
removal proceedings, in litigation with the United States, or in
any other form or manner. This training module does not have
the force of law, or of a DHS directive.

- s U.S. Citizenship
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Dissemination

 This presentation may not be reproduced or further

disseminated without the express written consent of the Office
of Policy and Strategy.

» Please contact the Office of Policy and Strategy, Family

Immigration and Victim Protection Division for additional
information.

m;«\% U.S. Citizenship
., and Immigration
¥ Services
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